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THOMAS R. BURNS, AND UNITED NATIONS 
ENGINEERING AND EXPORT CORPORATION, 

Appellants, 


RICHARD F. FINCKE, AND THE ALPINE 
CORPORATION, Appellees. 


Appeal from the United States District Court for the 
District of Columbia. 


JOINT APPENDIX. 


i 


2 


PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Jun 4 -1948 

In the District Court of the United States 
For the District of Columbia 

| 

Civil Action No. 2332-48 

Thomas R. Burns, 1507 “M” Street, N. W., Washington, 

D. C., Plaintiff , 

v. 

I 

Richakd F. Fincke, and The Alpine Corporation, Shore- 
ham Building, Washington 5, D. C., Defendants. 

Complaint for Conversion 

1. The plaintiff, Thomas B. Bums, is a citizen of the 
United States and has a business office in the District of 
Columbia. The defendant, Richard F. Fincke, is a citizen 
of the United States and has a business office in the District 
of Columbia. The defendant, The Alpine Corporation, is a 
corporation organized under the laws of the State of Dela¬ 
ware, and has offices in the District of Columbia. The 
amount in controversy exceeds the sum of Three Thousand 
Dollars ($3,000.00). 

2. Subsequent to December 31, 1946, and prior to the 
bringing of this action, the defendant, Richard F. Fincke, 
converted to his own use or caused to be converted to the 
use of the defendant, The Alpine Corporation, of which 
corporation the said Richard F. Fincke is president and 
controlling stockholder, the sum of Fourteen Thousand Dol¬ 
lars ($14,000.00), said sum representing the proceeds from 

the sale of twenty-eight (28) crank-assemblies be- 

2 longing to the plaintiff and removed or salvaged 
from twenty-eight (28) R-1830-75 aircraft engines 

belonging to the plaintiff, said sale having been made to 
Pratt and Whitney Aircraft Division of United Aircraft 
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! 

I 

i 

l 

j 

Corporation of East Hartford, Connecticut on or about 
December 31,1946. 

3. Although the plaintiff has made repeated demands 
upon the defendants, Richard F. Fincke, and The Alpine 
Corporation, said defendants have refused and still refuse 
to deliver to the plaintiff, the proceeds of the sale of the 
said twenty-eight crankshaft assemblies. j 

Wherefobe, plaintiff demands judgment against the de¬ 
fendants, individually or collectively, for the sum of Four¬ 
teen Thousand Dollars ($14,000.00) with interest from the 
date of conversion, and costs. 

I 

Dahlgben, Dabbagh & Close 
By Jack B. Dabbagh 
1406 G St. N. W. 

Stanley Stjybam, 

Of Counsel. 


3 Filed Jun 28 1948 

Answer 

Come now the above named defendants and for answer 
to the complaint severally say: 

i 

First Defense 

i 

1. That the complaint fails to state a cause of action dn 
which relief may be granted to the plaintiff. 

Second Defense 

i 

2. That as a second defense the defendants say the allega¬ 
tions contained in paragraph 1 of the complaint are ad¬ 
mitted except the allegation that the amount in controversy 
exceeds the sum of Three Thousand ($3,000.00) which is 
denied. 

3. That the allegations of paragraph 2 of the complaint 
are denied. 

4. That the allegations of paragraph 3 of the complaint 
are denied except the allegation that the defendants have 
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refused and continue to refuse to deliver to the plaintiff 
the proceeds of sale of any crank shaft assemblies. 

4 Third Defense 

5. That as a third defense the defendants say that they 
and the plaintiff had been joint adventurers from time to 
time until November 24, 1947, for the purchase and sale of 
airplane engines and airplane engine parts. That during 
the course of such joint adventures the defendants on nu¬ 
merous occasions made purchases of such airplane engines 
and airplane engine parts which were sold by the plaintiff 
who collected the proceeds of the sales and that on numer¬ 
ous other occasions the defendants made sales of engines 
and parts and collected the proceeds thereof. 

6. That by reason of such mutual purchasing and selling, 
including the purchase and sale of the crank shaft assem¬ 
blies, there was a running account between the plaintiff and 
the defendants with debits and credits on each side. As a 
result thereof, disputes arose between the parties. 

7. That on November 24,1947, the defendant Fincke rep¬ 
resenting himself and the defendant Alpine Corporation 
met the plaintiff in Dallas, Texas, for the purpose of set¬ 
tling and adjusting their several joint adventures and such 
a settlement including these crank shaft assembly proceeds 
of sale, was effected on said November 24, 1947. 

8. That plaintiff filed suit in this court in Tom R. Burns 
v. Richard F. Fincke, Civil Action No. 433-48 alleging the 
existence of a partnership between the said plaintiff and de¬ 
fendant and further alleging that on November 24, 1947, a 
written agreement was entered into between the plaintiff 
and defendant for the purpose of settling their differences, 
a copy of which agreement was attached as Exhibit “A” 
to the complaint in said case. After answer filed, with 
counterclaim, a settlement was reached, and an order for 
dismissal of the complaint and counterclaim was signed by 
counsel for both parties. 

9. That this court thereupon entered an order dismissing 
the complaint and the counterclaim with prejudice. 
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5 The proceeds of the sale claimed in this second su^t is 
bnt one of the debit and credit items on which was 
based the settlement agreement between the parties and 
allegedly on which settlement agreement the prior suit in 
Tom R. Burns v. Richard F. Fincke, Civil Action No. 433-48 
was settled and dismissed with prejudice, thereby render¬ 
ing the subject matter of the present complaint res judicata 
between the parties. 

Whekefobe, the defendants having fully answered the 
complaint herein, prays that the complaint be dismissed and 
that the defendants may have their costs and expenses. 

The defendants demand a jury trial. 

0. R. McGuire 
Attorney for the Defendant 
Southern Building 
Washington, 5, D. C. 


6 Filed Oct 19 1948 

I 

Plaintiff’s Motion for Joinder of Additional Party Plaintiff 
and for Leave to Amend the Complaint 


Plaintiff moves the Court as follows: 

For the joinder of United Nations Engineering and Ex¬ 
port Corporation as a party plaintiff, in that said corpora¬ 
tion is a necessary party; and, 

For leave to amend the complaint to conform to ihe 
joinder of an additional party plaintiff in the following par¬ 
ticulars : 

Add the following sentence between the first and second 
sentences of paragraph 1— 

*‘ The plaintiff, United Nations Engineering and Expert 
Corporation, is a corporation organized under the laws of 
the State of Delaware and has offices in the District of Co¬ 
lumbia. ’ ’ 

In paragraphs 2 and 3, the word 1 ‘plaintiff 
7 should be substituted for the word ‘ 1 plaintiff 9 ’, which 
word appears twice in each of said paragraphs; and 


i 

! 

i 
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in the concluding paragraph, the word “plaintiffs” should 
be substituted for the word “plaintiff.” 

The affidavit of Thomas R. Burns in support of these 
motions is attached and filed herewith. 

Dahlgben, Dabbagh & Close 
By Jack B. Dabragh 

1406 “G” Street, N. W. 
Attorneys for plaintiff 


8 Filed Oct 19 1948 

Affidavit of Thomas R. Bums 

I, Thomas R. Burns, having first been duly sworn, depose 
and state as follows: 

That, I am President and principal stockholder of United 
Nations Engineering and Export Corporation, a corpora¬ 
tion organized under the laws of the State of Delaware, 
doing business within the District of Columbia at 1507 “M” 
Street, N. W., Washington, D. C.; 

That, on October 30, 1946 I was awarded twenty-eight 
Pratt and Whitney R-1830-75 aircraft engines by the War 
Assets Administration; that I paid for said engines with 
funds made available to me by the United Nations Engi¬ 
neering and Export Corporation; 

That, on October 30, 1946 I assigned the said twenty- 
eight Pratt and Whitney R-1830-75 aircraft engines to the 
United Nations Engineering and Export Corporation; and, 

That, at all times thereafter, said twenty-eight Pratt and 
Whitney R1830-75 aircraft engines and all component parts 
thereof, including the twenty-eight crankshaft assemblies, 
were the exclusive property of the United Nations Engi¬ 
neering and Export Corporation. 

Thomas R. Burns 
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9 Filed Dec 30 1948 

Affidavit of Bobert D. Beeton in Support of Plaintiff’s 
Motion for Joinder of Additional Party Plaintiff 

I, Robert D. Beeton, having been duly sworn, depose and 
say as follows: 

1. That I am a public accountant and tax consultant, -vtith 
offices at 945 Pennsylvania Avenue, N. W., Washington, 
D. C. 

2. That I made an audit report for the United Natipns 
Engineering and Export Corporation, 1507 “M” Street, 
N. W., Washington, D. C., for the 13-month period ended 
September 30,1947. 

3. That I was and am familiar with and cognizant of the 
books and records of said United Nations Engineering and 
Export Corporation. 

4. That the records of said corporation show that funds 
in the amount of $11,200.00 were furnished Tom R. Buhls 
for the purchase of twenty-eight (28) R-1830-75 Pratt and 
Whitney aircraft engines. 

5. That the books of said corporation show that twenty- 
eight (28) crankshaft assemblies from 28 R-1830-75 aircraft 
engines were sold to the Pratt and Whitney Aircraft Divi¬ 
sion of the United Aircraft Corporation at $500.00 per As¬ 
sembly, plus $2.58 boxing charge for each assembly, and 

that this sale was entered in the books of said cbr- 

10 poration as a sale to the Alpine Corporation, and that 
the total amount of $14,072.24 was entered on the 

books of the United Nations Engineering and Export Cor¬ 
poration as an account receivable from the Alpine Cor¬ 
poration, and that to the best of my knowledge and belief 
this account receivable has not been paid to date by the 
Alpine Corporation to the United Nations Engineering ^nd 
Export Corporation. 

Robert D. Beeton 

• • • • • • • • • • 


i 
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11 Filed Jan 5 1949 


Order Granting Plaintiff’s Motion for Joinder of Addi¬ 
tional Party Plaintiff and for Leave to Amend the 
Complaint, and Denying Plaintiff’s Motion to Vacate 
Defendant’s Notices of Taking of Depositions and for 
Other Belief Under Bnle 30(b) 


This cause coming on for hearing on (1) Plaintiff’s Mo¬ 
tion for Joinder of Additional Party Plaintiff and for Leave 
to Amend the Complaint, and (2) Plaintiff’s Motion to 
Vacate Defendants’ Notices of Taking of Depositions and 
for Other Relief Under Rule 30(b), it is, this 5th day of 
January, 1949, 

Ordered (1) that Plaintiff’s Motion for Joinder of Addi¬ 
tional Party Plaintiff and for Leave to Amend the Com¬ 
plaint be and the same hereby is granted; and, 

Ordered (2) that Plaintiff’s Motion to Vacate Defend¬ 
ants’ Notices of taking of Depositions and for Other Relief 
Under Rule 30(b) be and the same hereby is denied. 


Dated: Jan. 5 1949 


David A. Pine 
Judge 


13 Filed Feb 4 1949 

Plaintiffs’ Motion for Summary Judgment 

The plaintiffs move for summary judgment under Rule 
56 of the Federal Rules of Civil Procedure for the follow¬ 
ing reasons: 

1. It is apparent from the pleadings herein that there is 
no genuine issue of material fact; 

2. The sole question is the legal effect of the defendants’ 
plea of res judicata; and 

3. The defendants’ plea of res judicata is not a valid de¬ 
fense in that it fails utterly to meet any of the essential 
requirements of res judicata, namely that the parties, the 
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subject matter, and the cause of action be the same, and 
that there be, in addition, a final judgment. 

In support of this motion, plaintiffs file herewith the| affi¬ 
davit of Thomas R. Burns, President of the United 
14 Nations Engineering and Export Corporation! to¬ 
gether with Points and Authorities. 

Dahlgren, Darbagh & Close 
Attorneys for Plaintiffs', 

By Jack B. Darbagh 


15 Filed Feb 4 1949 
Affidavit of Thomas R. Burns 

I 

I, Thomas R. Burns, having been first duly sworn, depose 
and say as follows: 

That, I am President and principal stockholder of the 
United Nations Engineering and Export Corporation, a 
Delaware corporation organized and incorporated on Au¬ 
gust 30,1946, and doing business at 1507 (< M” Street, ^.W., 
Washington, D. C.; 

That, prior to October 30,1946, in my individual capacity 
and as the holder of a Veteran’s Priority (No. V-Washing- 
ton-12695), I submitted a bid on one hundred Pratt! and 
Whitney R-1830-75 aircraft engines offered by the War 
Assets Administration to the holders of Veterans’ Priori¬ 
ties; 

That, on October 30, 1946, I received an official notifica¬ 
tion in writing from the War Assets Administration in¬ 
forming me that I had been awarded twenty-eight Pratt 
and Whitney R-1830-75 aircraft engines, a true copy of 
which letter is attached hereto, made a part hereof by| ref¬ 
erence, and marked Exhibit A; 

16 That, I used funds made available to me by United 
Nations Engineering and Export Corporation to pay 

the total purchase price of the said twenty-eight Pratt and 
Whitney R-1830-75 aircraft engines; 


! 

I 
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That, on October 30, 1946 I assigned the said twenty- 
eight engines to the United Nations Engineering and Ex¬ 
port Corporation and that at all times thereafter the said 
engines and all component parts thereof remained the ex¬ 
clusive property of the United Nations Engineering and 
Export Corporation; 

That, during the month of November, 1946 Richard F. 
Fincke, one of the defendants in the above-entitled cause, 
left employment with the War Assets Administration and 
associated himself with me and with the United Nations 
Engineering and Export Corporation and thereafter pro¬ 
ceeded to organize the defendant Alpine Corporation, of 
which he is President and principal stockholder; 

That, on December 13,1946,1 issued written instructions 
to the War Assets Administration to the effect that the 
said twenty-eight aircraft engines be shipped to the Bunker 
Hill Naval Air Base, Bunker Hill, Indiana, a true copy of 
which letter is attached hereto, made a part hereof by ref¬ 
erence, and marked Exhibit B; 

That, on or about January 2,1947,1 issued new instruc¬ 
tions to the War Assets Administration directing that the 
said twenty-eight aircraft engines be shipped to the G. W. 
Holmes Company at Columbus, Ohio, my purpose being to 
have the engines dismantled so that sale could be made of 
the various component parts of each engine, and that the 
said engines were so shipped in accordance with my in¬ 
structions ; 

That, on January 29, 1947, on behalf of the United Na¬ 
tions Engineering and Export Corporation, I wrote to the 
Jaeger Insurance Agency of Columbus, Ohio, and enclosed 
a check of the United Nations Engineering and Export 
Corporation in the amount of $504.00 for insurance pre¬ 
mium for sixty-day coverage on the said twenty- 
17 eight engines, a true copy of which letter is attached 
hereto, made a part hereof by reference and marked 
Exhibit C; 



That, on February 12,1947,1 wrote to the G. W. Holmes 
Co. of Columbus, Ohio, and enclosed a check of the United 
Nations Engineering and Export Corporation in the amount 
of $280.62 covering freight charges on the said twenty- 
eight aircraft engines, a true copy of which letter i£ at¬ 
tached hereto, made a part hereof by reference and marked 
Exhibit D; 

That, during the month of December, 1946, with my 
knowledge and consent and leading me to believe that he 
was acting on behalf of the United Nations Engineering and 
Export Corporation, Richard F. Fincke sold, at $500.00 
each, twenty-eight crankshaft assemblies, each of vfhich 
was a component part of each of the aforesaid twenty-eight 
aircraft engines, to the Pratt & Whitney Aircraft Division 
of the United Aircraft Corporation, East Hartford, Con¬ 
necticut ; 

That, in selling the said twenty-eight crankshaft assem¬ 
blies, Richard F. Fincke permitted the purchase order to be 
made out in favor of the Alpine Corporation although jthat 
corporation had no interest whatsoever in the engine^ or 
any component parts thereof, with the consequence that the 
Pratt & Whitney Aircraft Division of the United Aircraft 
Corporation directed their Purchase Order No. 98563, dated 
December 31, 1946, to the Alpine Corporation, c/o Richard 
F. Fincke, 927 15th Street, N. W., Suite 1200, Washington, 
D. C., a photostatic copy of which Purchase Order is at¬ 
tached hereto, made a part hereof by reference, and marked 
Exhibit E; 

That, on March 15, 1947, as President of the United 
Nations Engineering and Export Corporation, I wrote to 
the G. W. Holmes Co. of Columbus, Ohio, and in- 

• I 

18 structed them to remove the said twenty-eight crank¬ 
shafts from the twenty-eight Pratt & Whitney 
R-1830-75 aircraft engines and ship them to Pratt & Whit¬ 
ney at East Hartford, Connecticut, a true copy of which 
letter is attached hereto, made a part hereof by reference, 
and marked Exhibit F; 
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That, to the best of my knowledge and belief, on or abont 
May 1, 1947, the said Richard F. Fincke received a check 
frofn Pratt & Whitney Aircraft Division of United Aircraft 
Corporation in the amount of approximately $14,000.00, 
representing payment for the said twenty-eight crankshaft 
assemblies, and that Richard F. Fincke, without my knowl¬ 
edge or consent and without the knowledge or consent of 
the United Nations Engineering and Export Corporation, 
deposited the said check to the account of Alpine Corpora¬ 
tion and that he subsequently informed me of this fact and 
that on or about May 15, 1947 I made demand on him and 
upon the Alpine Corporation for the $14,000.00 proceeds but 
that he refused and still refuses to make the proceeds from 
the sale of the crankshaft assemblies available to me or to 
the United Nations Engineering and Export Corporation; 

That, on November 24, 1947, I entered into a written 
agreement with Richard F. Fincke for the purpose of com¬ 
posing and settling our differences, and that subsequent 
thereto Richard F. Fincke failed to perform under the 
terms of the agreement with the consequence that I con¬ 
sulted my attorneys, the firm of Dahlgren, Darragh & Close, 
1406 “G” Street, N. W., Washington, D. C.; 

That, on January 31, 1948, Richard F. Fincke wrote to 
John O. Dahlgren, a member of the said firm of Dahlgren, 
Darragh & Close, claiming that the said agreement of No¬ 
vember 24,1947, had been obtained under a misrepresenta¬ 
tion of fact and expressly denouncing the agreement in 
writing as follows: 

19 “ • • • I therefore denounce the agreement of No¬ 

vember 24, 1947, as one to which my signature was 
obtained by misrepresentation and demand the return of 
the $1,000 paid by me to Burns as evidence of good faith.” 

That, on February 9, 1948, I caused to be served on the 
said Richard F. Fincke a summons and complaint, the same 
being a complaint for damages for breach of contract and 
for specific performance of the agreement of November 24, 
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1947, brought in the United States District Court for [the 
District of Columbia, and designated as Tom R. Burn? v. 
Richard F. Fincke, Civil Action No. 433-48, a true copy of 
which complaint is attached hereto, made a part hereof by 
reference, and marked Exhibit G; 

That, on February 28, 1948, Richard F. Fincke, through 
his attorney, 0. R. McGuire, caused to be served uponimy 
attorneys, the firm of Dahlgren, Darragh & Close, an answer 
and counterclaim to the civil action brought by me upon the 
agreement of November 24, 1947, alleging that said agree¬ 
ment had been procured by fraud and misrepresentation 
and was therefore invalid, and counterclaiming for jthe 
$1000.00 earnest money that Richard F. Fincke had paid to 
me at the time the said agreement was entered into, a time 
copy of which answer and counterclaim is attached hereto, 
made a part hereof by reference, and marked Exhibit H; 

That, on March 19,1948, through my attorneys, I caused 
to be served upon O. R. McGuire, counsel for Richard] F. 
Fincke, an answer to the said counterclaim denying that I 
had made false and fraudulent misrepresentations to ithe 
defendant and denying that I was obligated to repay [the 
$1000.00 earnest money, a true copy of which answer to de¬ 
fendant J s counterclaim is attached hereto, made a part 
hereof by reference, and marked Exhibit I; 

20 That, when I entered into the agreement of Novem¬ 
ber 24, 1947, I sacrificed and forewent a substantial 
amount of money claims that I had against Richard F. 
Fincke for the sake of settling and composing our differ¬ 
ences. Richard F. Fincke failed to carry out any of ibis 
terms of the agreement. In fact, he expressly repudiated 
it, claiming it was procured by misrepresentation. When 
I sued him on the agreement, he proceeded to set uj{> a 
defense that the agreement was void because of alleged 
fraud in the procurement and asked that he be given back 
the money he put up to bind the agreement. Therefore, 
since in carrying out the agreement I would have sustained 
a heavy monetary loss I decided to consider the agreement 


14 


of November 24, 1947 as no longer in effect, and with the 
advice of my attorneys I elected to pursue such rights as 
I or the United Nations Engineering and Export Corpo¬ 
ration had against Richard F. Fincke and the Alpine Cor¬ 
poration prior to the agreement; and 

That, therefore, on March 22, 1948, my attorneys sent 
a letter to 0. R. McGuire, attorney for Richard F. Fincke, 
enclosing a certified check in the amount of $1000.00, in 
full settlement of Richard F. Fincke’s counterclaim, and 
enclosing two praecipes, one signed by my attorneys asking 
the Clerk of the United States District Court for the Dis¬ 
trict of Columbia to dismiss the complaint with prejudice, 
the other to be signed by O. R. McGuire, as attorney for 
Richard F. Fincke, requesting the said Clerk to dismiss the 
counterclaim with prejudice, and that a true copy of this 
letter of March 22, 1948, is attached hereto, made a part 
hereof by reference, and marked Exhibit J; 

That, on March 23, 1948, O. R. McGuire, attorney for 
Richard F. Fincke, wrote to Jack B. Darragh, a member 
of my firm of attorneys, stating that Richard F. 
21 Fincke had accepted my certified check for $1000.00 
in settlement of his counterclaim, and that he (Mc¬ 
Guire) had filed the two praecipes for dismissal of the com¬ 
plaint and of the counterclaim with prejudice, a true copy 
of which letter is attached hereto, made a part hereof by 
reference, and marked Exhibit K; 

That, at no time have I or the United Nations Engineer¬ 
ing and Export Corporation executed any release or re¬ 
leases, written or otherwise, or made any settlement of 
any claims that I or the United Nations Engineering and 
Export Corporation have or may have against Richard F. 
Fincke and/or the Alpine Corporation, the named defend¬ 
ant in the instant case. 


Thomas R. Burns 




22 Filed Feb 4 1949 

“Exhibit A” 

WAB ASSETS ADMINISTRATION 

Washington 25, D. C. 


In reply refer to: 
CAC-S-Poindexter 


October 30, 1946! 


Mr. Tom Burns 
727 19th Street, N. W. 
Washington, D. C. 


Dear Sir: 

This will advise that yon have been awarded twenty- 
eight Pratt and Whitney R-1830-75 aircraft engines as a 
result of allocation of the ones available to apply against 
your offer to purchase and Veterans Priority Certification 
# V-Washington-12695 in an amount not to exceed 
$50,000.00. 

These engines will be shipped immediately upon receipt 
of shipping instructions from you. 

Very truly yours, 

I 

Gordon S. Poindexter (signed) 

G. S. Poindexter, Chief 
Engine Section 

Aircraft Component Sales Division 
Office of Aircraft Disposal 
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23 Filed Feb 4 1949 

“Exhibit B” 

Washington, D. C. 

December 13,1946 

War Assets Administration 
425pSecond Street, N. W. 

Washington 25, D. C. 

Attention: Mr. Gordon Poindexter 

Aircraft Components Sales Div. 

Gentlemen: 

This will confirm our telephone conversation regarding 
the shipment of twenty-eight R-1830-75 engines, which I 
purchased from the War Assets Administration. 

Kindly ship twenty-eight R-1830-75 engines via rail 
freight collect to Duke Harrah, Bunker Hill Naval Air 
Base, Bunker Hill, Indiana. 

Trusting you will give this matter your immediate at¬ 
tention and thanking you, I am, 

Very truly yours, 

T. R. Btjkns 


24 Filed Feb 4 1949 

“Exhibit C” 

727 19th Street, N. W. 
Washington, D. C. 

January 29, 1947 

Jaeger Insurance Agency 
52 West Gay Street 
Columbus, Ohio 

Attention: Mr. Jaeger 

Gentlemen: 

Confirming our telephone conversation of even date, en¬ 
closed please find our check in the amount of $504.00 for 
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insurance premium for sixty day coverage on twenty-eight 
Pratt and Whitney R-1830-75 engines in the name of Tom 
R. Burns. 

Kindly write a letter advising us of the complete cover¬ 
age which this policy gives Mr. Bums on the twenty-eight 
engines. 

We expect a policy to be sent to this office at a later date. 

Thanking you for your service, we are, 

j 

Very truly yours, 

United Nations Engineebng and 


Enclosure 


Expoet Cobpobation 

T. R. Bubns 
President 


25 Filed Feb 4 1949 

“Exhibit D” j 

February 12,1947 

G. W. Holmes Company 
208 East Gay Street 
Columbus, Ohio 

i 

Attention: Mr. George Clyde 

Dear “Scotty”: ! 

Enclosed please find my check in the amount of $280.62 
covering freight charges on the Pratt and Whitney 
R-1830-75 engines. 

Mr. Fincke and I will be in Columbus this week. We Can¬ 
not make a decision on the engines until then. 

Thanking you for your many courtesies in this master 
and hoping to see you soon, I am, 


Very truly yours, 


Enclosure 


T. R. Bubns 
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27 Filed Feb 4 1949 

“Exhibit F” | 

March 15th 1947L 

G. W. Holmes Co., 

208 East Gay St., 

Columbus, Ohio. 

Att. Mr. George Clyde 

I 

Gentlemen: 

In accordance with our previous discussions, it is Re¬ 
quested that you proceed immediately to disassemble, tag 
and preserve the 28 Pratt & Whitney R-1830-75 which you 
are holding for us in Columbus. 

First it is necessary that you remove the magnetoes and 
harness and pack in boxes which we are furnishing in order 
to ship them to the Scintilla Magneto Corporation, Sidney, 
New York, this week. 

The disassembly should then consist of the following with 
the exception that we desire to have the crank shafts Re¬ 
moved as quickly as possible commensurate with orderly 
disassembly and shipped to the Pratt & Whitney Aircraft 
Corporation, East Hartford, Conn. 

1. The nose section should be left as a complete sub-as¬ 
sembly. 

2. Power Section—The cylinder assembly complete. 

The piston assembly with rings and piston pin comp. 

The master rod and ring rods with the master rod bear¬ 
ing complete. 

The crank shaft assembly complete. 

The crank case complete with bearings and anchor plate. 

3. The blower section complete—The impeller shaft wiRh 
impeller complete. 

4. Rear section complete. 

5. Carburetor assembly complete. 

These sub-assemblies shall be completely protected, pre¬ 
served and warehoused in accordance with the best commer¬ 
cial standards. 

i 




This letter is not intended to go into complete detail on 
the accomplishment of the disassembly, since your organi¬ 
zation is well qualified to handle those details. However, 
we wish to emphasize the importance of having all engine 
parts tagged immediately in order that none of the parts 
of one engine could get mixed up with the parts of another 
engine and that no parts become misplaced or the nomen¬ 
clature lost. 

We will furnish you with shipping instructions from time 
to time but we will do all hilling from this office. 

If any further information is necessary or additional in¬ 
structions required, contact us immediately. 

Very truly yours, 

United Nations Engineering & 

Expoet Cobpobation. 

By 

President. 


28 Filed Feb 4 1949 

“Exhibit G” 

IN THE DISTRICT COURT OP THE UNITED STATES 
FOE THE DISTRICT OP COLUMBIA 

Civil Action No. 433-48 

Tom R. Burns, 727 19th Street, N. W., Washington, D. C., 

Plaintiff, 


v. 

Richard F. Fincke, Room 210, Shoreham Bldg., 15th & “H” 
Streets, N. W., Washington, D. C., Defendant. 

Complaint for Damages for Breach of Contract and for 

Specific Performance 

1. Plaintiff is a citizen of the United States and has a 
business office in the District of Columbia. Defendant is 
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a citizen of the United States and has a business office in the 
District of Columbia. The amount in controversy exceeds 
the sum of Three Thousand Dollars, ($3,000.00). 

2. The plaintiff and the defendant were formerly in part¬ 
nership for the purpose of buying and selling new and used 
aircraft, aircraft engines, parts, and accessories. Differ¬ 
ences arose between plaintiff and defendant and on June 
30, 1947, plaintiff notified defendant, in writing, that the 
partnership had been terminated. 

3. On November 24, 1947, plaintiff and defendant^ for 
the purpose of settling their differences, entered info a 
written contract, a copy of which is attached hereto, riiade 

a part hereof by reference, and marked “Exhibit! A.” 
29 4. The plaintiff has at all times been ready, willing, 

and able to carry out his agreements under the con¬ 
tract, but the defendant has failed and refused to perform 
under the contract in the following particulars: 

(a) Defendant has failed and refused to pay the plain¬ 
tiff the sum of $4,000.00, which amount was due and owing 
on or before December 15,1947; 

(b) Defendant has failed and refuses to pay the plain¬ 
tiff the sum of $18,300.00, which amount was due and owing 
on or before January 29,1948; 

(c) Defendant has failed and refuses to execute a quit¬ 
claim in favor of the plaintiff to any moneys or interest in 
Cobell Industries, Inc. up to and including June 15, 1947; 

(d) Defendant has failed and refuses to make a Satis¬ 
factory agreement with plaintiff to insure that defendant 
will pay one-half the note of $22,500.00, which plaintiff has 
signed in favor of Aviation Activities, when said note be¬ 
comes due and payable with interest on October 15,1948. 

Wherefore, plaintiff asks judgment against defendant 
for the sum of $22,300.00, with interest and costs, ($4,000.00 
of said principal amount to bear interest from December 
15, 1947 to date of judgment, and $18,300.00 of said prin¬ 
cipal amount to bear interest from January 29, 1948 to 
date of judgment); and, 

I 

| 

I 

! 
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Wherefobe, in addition, plaintiff asks that the defend¬ 
ant be ordered to perform the following in accordance with 
the terms of the contract: 

1. To sign a quitclaim in favor of plaintiff to any moneys 

or interest in Cobell Industries, Inc., that may be due 
30 or owing to either or both plaintiff or defendant up 
to and including June 15, 1947, as a result of their 
former partnership activities; 

2. To execute, in a manner to he prescribed by and within 
the sound discretion of the Court, the proper assurance or 
guaranty that the defendant will pay one-half the note of 
$22,500.00 which plaintiff has signed in favor of Aviation 
Activities, said note being due and payable with interest on 
October 15,1948. 

Dahlgren, Dabragh & Close 
Attorneys for Plaintiff 

By Jack B. Dabbagh (signed) 
1406 “Gr” Street, N. W. 

Suite 800 

Washington 6, D. C. 


31 “EXHIBIT A” 

November 24,1947. 

To Whom It May Concern: 

In consideration of effecting a settlement and dissolv¬ 
ing the partnership between Richard F. Fincke and Tom 
R. Burns, it is hereby agreed between both parties as 
follows: 

Richard F. Fincke agrees to pay Tom R. Bums $23,300.00 
in cash as follows, $1,000.00, which is hereby acknowledged 
with the signing of this agreement; $4,000.00 on or before 
December 15th, 1947, and the balance $18,300.00 on or 
before January 29th, 1948. Mr. Fincke agrees to sign a 
quit claim in favor of Tom R. Bums to any moneys, or 
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interest in Cobell Industries, Inc. up to and including 
June 15th, 1947. Mr. Fincke agrees to make a satisfactory 
agreement with Mr. Burns to insure that Mr. Fincke will 
pay one half the note of $22,500.00 which Mr. Burns has 
signed in favor of Aviation Activities when said notd be¬ 
comes due and payable with interest, October 15th, 1948. 

Mr. Tom R. Burns, in consideration of the above settle¬ 
ment, agrees to present to Mr. Fincke ample proof that) the 
note in the sum of $22,500.00 has been paid and cancelled 
prior to November 29th, 1947. Mr. Burns further agrees 
to give Mr. Richard F. Fincke a bill of sale for 11 new 
and 5 NTSO R-2600-29 engines on or before December 
15th, 1947, at which time Mr. Fincke will execute a note in 
the amount of $18,300.00 in favor of Tom R. Burns and a 
mortgage on the 16 R-2600-29 engines for $18,300.00, said 
mortgage to be cancelled upon payment of the note. 

Mr. Burns agrees to assist Mr. Fincke in anyway pos¬ 
sible to collect commissions due Mr. Fincke from Ccfbell 
Industries, Inc. on the Brazilian and the Argentine con¬ 
tracts. 

i 

Richard F. Fincke (signed) 

Tom R. Burns (signed) 

Witness 

R. H. Van Horn (signed) 

♦ # # # # • • • • • 

32 Filed Feb 4 1949 

I 

“Exhibit H” 

Answer 
First Defense 

1. The defendant for his first defense says that the c om ~ 
plaint fails to state a cause of action against him upon 
which relief can be granted to the plaintiff. 

I 
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Second Defense 

2. The defendant for his second defense says in reply to 
each of the paragraphs of the complaint as follows: 

(1) The averments of paragraph 1 of the complaint are 
admitted. 

(2) The averments of paragraph 2 of the complaint are 
denied. 

(3) The averments of pargraph 3 of the complaint are 
denied except there is admitted the averment to the effect 
that the parties signed a written agreement, bearing date 
of November 24, 1947. 

The defendant further says in answer to the said 
33 paragraph 3 of the complaint that he signed the said 
agreement under representations of the plaintiff that 
some eigthy-three (83) engines located at Clearfield, Utah, 
and sold, or to be sold, by the United States had been 
classified by it as twenty-two (22) new ones and sixty-one 
(61) overhauled; that the plaintiff had purchased approxi¬ 
mately forty (40) of the engines classified as eleven (11) 
new ones and twenty-nine (29) overhauled ones; and that 
he, the plaintiff, would sell and deliver to the defendant, 
with a bill of sale, the eleven (11) new ones and five (5) 
overhauled ones. Immediately, after the defendant had 
signed the said agreement the plaintiff stated to the defend¬ 
ant that all of the eighty-three (83) engines were new ones, 
instead of being twenty-two (22) new ones and sixty-one 
(61) overhauled ones. The market price of the eleven (11) 
new ones to be delivered to the defendant was thus much 
less than it would have been had there been but twenty-two 
(22) of the new engines instead of eighty-three (83) new 
engines. 

But for such representation by plaintiff, which was known 
by the plaintiff, and not by the defendant, to be false and 
fraudulent when made, the defendant would not have signed 
the said agreement dated November 24, 1947. When plain- 
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tiff admitted his false and fraudulent representation, as 
aforesaid, the defendant denounced the agreement and re¬ 
fused to be bound by its terms because it was obtained from 
the defendant by false and fraudulent misrepresentations 
of the plaintiff and was therefore void. 

(4) The defendant denies the averment of paragraph 4 
of the complaint that the plaintiff has been at all times 
ready, willing and able to carry out his agreement of 
November 24, 1947. 

The defendant admits that he has failed and refused to 
perform the said agreement in the following particulars: 

(a) The defendant admits that he has failed and refused 
to pay the plaintiff the sum of $4,000.00 and defendant 
further says that his failure and refusal in this respect was 
because of plaintiff’s false and fraudulent misrepresenta¬ 
tion which induced the defendant to sign said agreement 
of November 24, 1947. 

34 (b) The defendant admits that he has failed and 

refused to pay the plaintiff the sum of $18,300.00 and 
defendant further says that his failure and refusal in this 
respect was because of plaintiff’s false and fraudulent mis¬ 
representations which induced the defendant to sign said 
agreement of November 24, 1947. 

(c) The defendant admits that he has failed and refused 
to execute a quit claim in favor of the plaintiff to any 
moneys or interest in Cobell Industries, Inc., up to and in¬ 
cluding June 15, 1947. 

As a further answer the defendant says that the plaintiff 
made no effort whatsoever to assist the defendant inj col¬ 
lecting commissions due and payable by Cobell Industries, 
Inc., to the defendant and that said Cobell Industries, |Inc., 
was on June 15, 1947, and continues to be indebted to the 
defendant. 

(d) Defendant denies the averments of paragraph 4(d) 
of the complaint. As a further answer thereto the defen¬ 
dant says that the plaintiff agreed to apply the proceeds 
of the sale of certain engines in payment of the note of 
$22,500.00 referred to in the complaint. 
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Counterclaim 

1. For his counterclaim the defendant demands judgment 
for the sum of One Thousand ($1,000.00) Dollars which the 
defendant, as evidence of his good faith, paid to the plain¬ 
tiff, receipt of which was acknowledged by the plaintiff in 
the second paragraph of the agreement of November 24, 
1947. The defendant further says that but for the false and 
fraudulent misrepresentations of the plaintiff, as herein¬ 
before alleged, such payment of One Thousand (1,000.00) 
Dollars would not have been made to the plaintiff. The 
plaintiff has failed and refused to repay to the defendant 
said sum of One Thousand ($1,000.00) Dollars. 

Wherefore, the defendant, having fully answered the 
complaint herein, prays that the complaint be dismissed. 
Also the defendant prays judgment on his counterclaim 
herein against the plaintiff for the sum of One Thous- 
35 and ($1,000.00) Dollars, together with his costs. 

The defendant demands a jury trial. 


O. R. McGuire 
Attorney for the Defendant 
Southern Building 
Washington, 5, D. C. 


36 Filed Feb 4 1949 

“Exhibit I” 

Plaintiff’s Answer to Defendant’s Counterclaim 

The answer of Tom R. Bums, plaintiff, respectfully 
shows to the honoroble Court as follows: 

1. The counterclaim fails to state a claim against the 
plaintiff upon which relief can be granted; and 

2. The plaintiff denies that he made false and fraudulent 
misrepresentations to the defendant and denies that he is 
obligated to repay the sum of one thousand dollars ($1,- 
000.00) to the said defendant. 
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Wherefore the Premises Considered, the plain¬ 
tiff prays that this counterclaim be dismissed^ 

Dahlgren, Darragh, & Close! 
Attorneys for Plaintiff 

By ... 


Jack B. Darragh 


1406 “G” Street, N. W.—Suite 800 
Washington 6, D. C. 


38 Filed Feb 4 1949 

“Exhibit J” j 

March 22, '1948. 

0. R. McGuire, Esq., 

Southern Building, 

Washington 5, D. C. 

Re, Burns v. FincTce. 

Civil Action No. 433-48 

Dear Mr. McGuire: 

On behalf of our client, Mr. Tom R. Burns, we hereby 
tender, in full settlement of the defendant’s counterclaim 
in the above-mentioned cause, the enclosed certified check 
in the sum of $1,000.00 drawn by Tom R. Burns in favor of 
Richard F. Fincke. 

If this is acceptable to your client, please execute the en¬ 
closed praecipe and return it to us along with our praecipe 
which we have executed and which we hereby enclose for 
your examination. We will then file both praecipes as soon 
as they have been returned to us. 

Very truly yours, 

Dahlgren, Darragh & Clos^ 

By . j.... 

Jack B. Darragh 

JBD-moh 

I 

Encls. as stated 
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39 Filed Feb 4 1949 

“Exhibit K” 


Law Office 
0. R. McGuire 
Southern Building 
Washington 5, D. C. 

March 23, 1948 

Jack B. Darragh, Esq. 

Dahlgren, Darragh & Close 
1406 G Street, N. W. 

Washington, 5, D. C. 

Re: Burns v. Fincke, C. A. No. 433-48, U. S. District 
Court for the District of Columbia 

Dear Mr. Darragh: 

I acknowledge receipt of your letter of March 22,1948 in 
the above entitled matter, together with its enclosures. I 
have communicated with my client, the defendant, and he 
has authorized me to accept the certified check of your client 
for $1,000.00 in settlement of his counter claim, and to exe¬ 
cute the praecipe for dismissal of the suit, and that I have 
done. Your signed praecipe for dismissal of the complaint 
with prejudice and my signed praecipe for dismissal of the 
counterclaim with prejudice have been delivered today to 
the Clerk of the United States District Court for the Dis¬ 
trict of Columbia. 

Very truly yours, 

O. R. McGuire (signed) 

O. R. McGuire 

Attorney for Richard F. Fincke 
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40 Filed Feb 17 1949 

I 

In the United States District Court 
For the District of Columbia 

Civil Action No. 2332-48 

Thomas R. Burns, and United Nations Engineering and 
Export Corporation, 1507 “M” Street, N. W., 
Washington, D. C., Plaintiffs , 

v. 

Richard F. Fincke, and The Alpine Corporation, Shore- 
ham Building, Washington, D. C., Defendants .! 

Plaintiffs Reply to Defendant’s Opposition to Plaintiff’s 
Motion for Summary Judgment 

I | 

The defendants have put themselves in the hopelessly 
inconsistent position of asserting that the mutual claiijas of 
Thomas R. Burns and Richard F. Fincke were “settled” 
under a compromise and settlement agreement which the 
defendant Fincke failed and refused to perform, expressly 
repudiated, and, in fact, rescinded. It is fundamental that 
a party cannot rely on a contract of settlement which he 
himself has repudiated. Minneapolis-Moline Power Imple¬ 
ment Co. v. Parent , 17 P. (2d) 1088, 93 Mont. 207. 

If there had been any so-called “settlement” between 
Burns and Fincke it most assuredly must have been under 
the agreement of November 24, 1947; but that agreement 
was rescinded by both parties, in a manner most effectively 
known to the law, first by the defendant Fincke in 

41 his assertion of fraud and his counterclaim to Bikms’ 
action on the agreement, and then by the plaintiff 

Burns, in his voluntary dismissal with prejudice. Thus, 
the written agreement of November 24, 1947, was !com- 
pletely obliterated through mutual rescission. 

It is well established that where one party to an entire 
compromise agreement refuses to perform, the other party 


is entitled to rescind, or may elect to regard the contract 
as rescinded, and proceed on the original cause of action, 
(see Corpus Juris Secundum, Compromise and Settlement, 
Sec. 39). It was precisely in accordance with this rule that 
the plaintiff Burns, faced with the rescission of Fincke, 
elected, himself, to rescind. And this he did by means of 
filing a voluntary dismissal with prejudice after repaying 
the earnest money and securing the voluntary dismissal of 
Fincke’s counterclaim. 

The effect of setting aside the compromise was to place 
Burns and Fincke in their original position. All rights 
which were transferred, released, or created by the agree¬ 
ment were revested, restored, or discharged by the avoid¬ 
ance. {ibid. Sec. 43; see also Drainage District No. 5 of 
Lonore County v. Kochtitzky, 226 S.W. 172, 146 Ark. 495; 
Thompson v. Municipal Bond Co., 73 P. (2d) 274. 

Assuming for the sake of this argument, that the tort 
claim herein pursued, existed in Thomas R. Bums per¬ 
sonally, rather than in the United Nations Engineering & 
Export Corporation, then that claim revested in him upon 
the avoidance of the settlement agreement. As a practical 
matter, let us assume that Bums had elected to pursue his 
claims against Fincke under the settlement agreement and 
it had been determined that Fincke’s defense of fraud in 
the procurement was valid. The result would have been a 
judgment for Fincke. Bums' action on the contract would 
have been dismissed, and he would have had to repay 
42 Fincke the $1,000.00 demanded in the counterclaim. 

The fraud would have vitiated the agreement and the 
parties to it would have been placed in the original posi¬ 
tions. Seaper v. Vaught, 264 P. 386, 45 Idaho 587. Thus, 
had there been an actual adjudication on the merits in the 
former action between Bums and Fincke, with the effect of 
vitiating or voiding the compromise agreement, each party 
would still have his right to pursue such claims as he had 
prior to the agreement. 
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It is certainly true that a voluntary dismissal with prej¬ 
udice operates as an adjudication on the merits. As to the 
written settlement agreement, the doctrine of res judjcata 
most certainly applies. Burns now could not effectively sue 
Fincke on that agreement. But what counsel for the defen¬ 
dants has completely overlooked is the fact that Burn$ and 
Fincke have only succeeded in removing forever the agree¬ 
ment between them, and in returning themselves to their 
former positions, revested of their former rights. This 
present action is not one on the contract, but is the asser¬ 
tion of a tort claim which, instead of being extinguished 
by the former action as claimed by the defendants,) has 
actually been recreated by it. Thus, it may readily be seen 
that the doctrine of res judicata has no application to this 
case whatsoever. 

n 

Counsel for the defendants goes to considerable length 
in his attempt to show that the plaintiff, United Nations 
Engineering & Export Corporation, is a “corporation 
sole”—the alter ego of the individual plaintiff, Thomas R. 
Burns, and is, therefore, bound by the former “adjudica¬ 
tion.” Counsel for the plaintiffs merely wish to point out 
to the Court that a closer examination of the transaction 
herein complained of showed conclusively that it was 
43 purely a corporate matter and that any reccfvery 
against Fincke or The Alpine Corporation would 
necessarily have to be in favor of the United Nation^ En¬ 
gineering & Export Corporation rather than Thomas R. 
Burns. For this reason, they were obligated to moye to 
amend the complaint to include that corporation as party 
plaintiff—the real party in interest. 

Wherefore, the plaintiffs respectfully submit that Stheir 
motion for summary judgment should be granted. 

Dahlgren, Darragh & Close 
Attorneys for Plaintiffs 
By Jack B. Darragh 

Jack B. Darragh 
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44 Filed Mar 16 1949 

Memorandum by Judge McGuire 

Res adjudicata not applicable for the reason that Civil 
Action 2332-48 is a different cause of action than Civil 
Action 433-48. However, motion for summary judgment 
is denied because there is a controversial issue of fact: 
the question of conversion. 

Matthew F. McGuire, 

District Judge. 

’ 3/16/49 

• ••••••••• 

45 Filed Mar 22 1949 

Order Dismissing Motion of Plaintiffs for Summary 

Judgment 

The motion of plaintiffs for summary judgment came on 
for hearing and was argued by counsel for the respective 
parties. Upon due consideration of the motion, briefs and 
arguments it is hereby: 

Adjudged, Ordered, and Decreed that the motion for 
summary judgment be, and it is hereby denied, this 22d 
day of March, 1949. 

Matthew F. McGuire, 

Judge. 


46 Filed May 6 1949 

Defendant’s Motion for Summary Judgment 
C.A. No. 2332-48 

Defendants move for summary judgment under Rule 56 
of the Rules of Civil Procedure for the United States Dis¬ 
trict Courts for the following reasons: 

1. This Court has denied by an order entered March 22, 
1949 the plaintiff’s motion for summary judgment, in which 
motion the plaintiffs urged that the defense of res judicata 
was not well pleaded. 




2. It is clear from the pleadings and the depositions taken 
by defendants in Dallas, Texas, on January 10, 1949, of 
Messrs. Roy Van Horn and L. H. Luckey and made a part 
of this record at the hearing of plaintiff’s motion that there 
was a compromise and settlement of the original cause of 
action and that suit on the compromise and settlement 
agreement was dismissed by the defendant Burns with 
prejudice. 

47 3. The issue set forth in the complaint is res judi¬ 

cata . 

Respectfully submitted, 

0. R. McGuire, 
Attorney for Defendants 


48 Filed May 11 1949 
Plaintiffs’ Motion for Summary Judgment 

Plaintiffs move for summary judgment under Rule 56 
of the Federal Rules of Civil Procedure for the following 
reasons: 

1. The record facts now show conclusively that there is 
no longer any issue of material fact. 

2. The sole question before the Court is the legal force 
and affect of defendants’ plea of res judicata. 

3. Defendants’ plea of res judicata fails, as a matter of 
law, in the following particulars: 

(a) It is based upon an executory compromise and settle¬ 
ment agreement; 

(b) There was no performance under the agreement:; in 
fact, the agreement was expressly repudiated and rescinded 

by defendant, Fincke; 

49 (c) The dismissal of the prior action and counter¬ 
claim constituted a mutual rescision of the agree¬ 
ment; 

(d) As a consequence, plaintiffs and defendants Vere 
placed in the position of status quo ante, and the claim 
herein sued upon is not barred. 




4. Since defendants admit the collection and retention of 
the proceeds (namely $14,000, on or about May 15, 1947) 
from the sale of crankshaft assemblies belonging to plain¬ 
tiffs, and since the claim is not barred by res judicata, it 
follows that defendants have committed a conversion; 

Wherefore, plaintiffs respectfully seek summary judg¬ 
ment against defendants in the amount of $14,000.00 with 
interest from May 15, 1947, to date of payment, together 
with costs. 

In support hereof, plaintiffs file herewith the affidavit of 
Thomas R. Burns, and incorporate by reference: The prior 
affidavit of Thomas R. Burns which was filed with the plain¬ 
tiffs’ prior motion for summary judgment, plaintiffs’ mem¬ 
orandum of points and authorities in support of said prior 
motion, together with plaintiffs’ points and authorities in 
reply to defendants’ opposition to said prior motion, copies 
of which were served upon counsel for defendants at that 
time. In addition, plaintiffs file herewith a memorandum 
of points and authorities. 

Respectfully submitted, 

Dahlgren, Darragh & Close 
Attorneys for Plaintiffs 

By Jack B. Darragh 

Jack B. Darragh 

51 Filed Oct 21 1949 

Order 

This matter coming on for Pre-Trial Hearing on October 
19, 1949, and counsel for plaintiffs having asked for a re¬ 
hearing on their motion for summary judgment, and coun¬ 
sel for defendants having indicated that defendants may 
desire to plead further by way of defense, it is hereby 

Ordered, that plaintiffs shall have fifteen days within 
which to request a rehearing on their motion for summary 
judgment, and defendants shall have fifteen days within 
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which to plead further by way of defense should they 
desire. 


so 


October , 1949 

* * # • • 


Bolitha J. Laws 
Chief Judge 

! 

* * • # i • 


52 Filed Nov 22 1949 

Order 


This matter came on for hearing on November 21, 1$49 
on motion of counsel for defendants for additional time 
within which to file an amended answer or counter claim as 
he may be advised, the motion being due to the fact that jthe 
individual defendant and President of the corporate defen¬ 
dant returned from Europe late Saturday, November ;19, 
1949, and it has not been possible to confer with him. 

Ordered, That defendants shall have until the close! of 
business on December 6, 1949, within which to plead far¬ 
ther by way of defense should they so desire. The plalin- 
tiffs may also have until the close of business on December 
16, 1949, to file such further pleading or motion as tfrey 
may be advised. 

Bolitha J. Laws 
Chief Judge 

November 21, 1949 

• • • # # # * « # > • 


53 Filed Dec 27 1949 

Plaintiffs’ Motion to Strike Defendants’ Motion for Rehear¬ 
ing on Summary Judgment 

Plaintiffs move to strike defendants’ motion for a rehear¬ 
ing on their motion for summary judgment, together with 
their supporting memorandum of points and authorities, 
for the following reasons: 

1. Defendants’ motion is untimely and in conflict with the 
order of the court. After granting an extension for addi¬ 
tional time for defendants to file an amended answer or 
counterclaim, the Honorable Bolitha J. Laws, Chief Judge, 


ordered that defendants conld have until the close of busi¬ 
ness on December 6,1949, within which to plead further by 
way of defense should they so desire. Defendants failed to 
plead further within the time allowed, and failed to secure 
permission or order of this Court to reassert their motion 
for summary judgment. 

54 2. Defendants’ motion is frivolous, in that it seeks 

to rely on the invalid defense of res judicata, which 
was ruled out by the Honorable Matthew F. McGuire in his 
memorandum of March 16, 1949. No new defenses are 
raised in defendants’ motion and supporting memorandum, 
neither of which is responsive in any manner whatsoever 
to plaintiffs’ application for a rehearing on their motion 
for summary judgment. 

* Respectfully submitted, 

x Dahlgren, Darragh & Close 

By Jack B. Darragh 

i Jack B. Darragh 


55 Filed May 24 1950 

t Memorandum by Judge McGuire 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Chambers of 
Matthew F. McGuire 
Judge 

May 24,1950 

Memorandum to the Clerk: 

In Re: Burns, et al. v. Fincke, et al 
Civil Action No. 2332-48 

Defendant’s Motion for Summary Judgment granted. 
Counsel will prepare proper order. 

Matthew F. McGuire, 

Judge. 
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Filed May 31 1950 

Judgment 

This cause came on for hearing before the Court on mo¬ 
tions filed by all parties for summary judgment. Thi said 
respective motions were also briefed and argued by coun¬ 
sel, all of which has been duly considered by the Courjt and 
it is now: 

Ordered, Adjudged and Decreed that the motion <J>f de¬ 
fendants for summary judgment is hereby granted aiid the 
motion by plaintiffs for summary judgment is hereby de¬ 
nied. The defendants shall have their costs. 

This 31st day of May, 1950. 

Matthew F. McGuire, ! 

Judge. 

m * • • • • • • *|* 

57 Filed Jun 5 1950 

Motion to Vacate Judgment for Defendants and to Enter 

Judgment for Plaintiffs 

Plaintiffs move to vacate judgment for defendants and 
to enter judgment for plaintiffs for the following reasons: 

1. The judgment herein sought to be vacated is based 
upon the validity of defendants’ plea of res judicata or 
“estoppel by judgment”, whereas the issue of fact ajnd of 
law herein sued upon could not have been in issue or deter¬ 
mined in the prior suit. 

2. The prior suit was one by plaintiff, Bums, against 
defendant, Fincke, for damages for breach of a settlement 
contract and for specific performance, and to this action 
Fincke admitted entering into the contract but pleaded 
fraud in the procurement and counterclaimed for the return 
of the $1,000.00 earnest money that he had given ?urns 
upon signing the settlement contract. Thus Fincke in effect 
said, there was no meeting of the minds, the settlement 
contract was a legal nullity, and he wanted back the earnest 
money that he paid. 
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prior action was that of fraud in the procurement. 
Evidence of the claim herein sued upon or evidence of any 
other claims could not have been adduced—in fact, such 
evidence would have been inadmissable. 

4. When Bums returned the earnest money and both 
parties dismissed with prejudice, without adducing any evi¬ 
dence whatsoever on either side, the only issue that was or 
could have been resolved was that of the validity of the 
settlement contract. 

5. Thus, the action taken by both parties rendered the 
settlement contract a legal nullity and the parties were left 
in the same position that they had been before the contract 
was entered into. 

6. The claim herein sued upon (conversion) is a different 
claim from that sought in the prior action (contract). In 
addition, the two claims are not between the same parties 
in that the record clearly shows the plaintiff corporation 
rather than Burns to be the real party in interest. Hence, 
as the court ruled in its memorandum opinion of March 19, 
1950, the doctrine of res judicata does not apply. 

7. It is well settled law that in a suit upon a different 
cause of action, a prior judgment operates as an estoppel 
only as to matters in issue or points controverted and ac¬ 
tually determined in the original suit. Since the claim here¬ 
in sued upon was not and could not have been in issue in 
the prior action, it follows that the claim cannot he defeated 
by the doctrine of “estoppel by judgment”. 

Since the facts of the conversion are clearly admitted, 
and since the defenses of res judicata and estoppel by judg¬ 
ment are inapplicable, it follows that the judgment should 
be vacated and a judgment entered for the plaintiffs with 
interest and costs. 
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In support of this motion plaintiffs file herewith a 
memorandum of points and authorities. 

Respectfully submitted, 

Dahlgren, Darragh & Close 
Attorneys for Plaintiffs \ 

By Jack B. Darragh 

Jack B. Darragh 
1406 G Street, N. W. 
Washington 5, D. C. 


61 Filed Jun 20 1950 

| 

Memorandum Opinion 

I 

On February 2, 1948 plaintiff filed a suit against thte de¬ 
fendant for breach of agreement and specific performance. 
Defendant answered asserting therein among other things 
that the agreement sued upon, which purported to fettle 
the differences between the parties, who were formerly 
partners, was obtained as a result of the false and fraudu¬ 
lent representations of the plaintiff, and by way of Coun¬ 
terclaim. 

This was the simple picture until March 23, 1948, when 
the first step in the ensuing complications was taken. On 
that date the plaintiff through counsel filed with the Clerk 
a notice of dismissal ‘‘with prejudice” and on the same 
date the defendant took similar action with respect tb the 
counterclaim—and so ended C. A. 433-48. 

On June 4, 1948, however, the plaintiff filed a new suit 
C. A. 2332-48, in the nature of a tort for conversion, alleg¬ 
ing that the defendant converted to his own use, or to a cor¬ 
poration named as defendant of which it was claimed he 
was the chief officer and controlling stockholder, the sum of 
Fourteen Hundred Dollars representing the proceeds from 
the sale of 28 crankcase (airplane) assemblies belonging 
to the plaintiff, coupled with an allegation of demand and 
refusal and a prayer for judgment accordingly. 
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An answer was filed admitting refusal to turn over the 
money and interposing the defense that the plaintiff and 
the defendants had been engaged in a joint adventure until 
November 24, 1947 for the purchase of airplane engines 
and parts; that there was mutual purchasing and 
62 selling between them with a consequent running ac¬ 
count with debits and credits on each side, with the 
usual result—a dispute as to which belonged to whom; that 
on that date the agreement in the nature of a settlement, 
out of which C. A. 433-48 arose, was entered into with the 
result referred to above,—and that therefore by nature of 
the dismissal of said action C. A. 433-48 under the circum¬ 
stances alluded to, the matter was res judicata. 

0$i January 5, 1949 plaintiff was permitted to join as 
party plaintiff a corporation, of which he was the chief 
officer and principal stockholder, and then on February 4, 
1949 he moved for summary judgment on the usual grounds, 
namely that the sole question was one of law—the effect of 
the defendants ’ plea of res judicata. 

On March 16, 1949 the Court filed a memorandum opin¬ 
ion denying defendants’ motion on the ground res judicata 
was not applicable for the reason that C. A. 2332-48 (tort 
for conversion) was a different cause of action than C. A. 
433-48 which was on contract and that besides there was 
a controversial question of fact considered—that of conver¬ 
sion, and a formal order of denial was entered on March 
22, 1949. There it was thought the matter was ended. 
However, on May 6, 1949 the defendants moved for sum¬ 
mary judgment, raising the point that it was clear from 
the pleadings and depositions taken by the parties on Jan¬ 
uary 10, 1949 and made part of the hearing on the plain¬ 
tiff’s motion, that there was in effect a compromise of the 
original cause of action C. A. 433-48 and the plaintiff had 
dismissed this with prejudice, and in their memorandum 
of points and authorities state that the plea of res judicata 
was well pleaded —which is not the fact, as the record in¬ 
dicates. 
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Instead of moving then that the motion be dismissed, the 
plaintiffs on May 11, 1949 further confuse the picture by 
again moving for summary judgment despite the fact that 
the Court had hitherto ruled that res judicata did not apply 
and that C. A. 2332-48 was ready for Pre-trial and ulti¬ 
mate disposition—and despite the fact that the Courfj had 
ruled that there was a controversial question in fact in¬ 
volved—namely that of the alleged conversion. 
63 Their position in this respect is understandable kince 
they say that the defendants admit the collection 
and retention of the proceeds of the sale of the crankshaft 
assemblies ($14,000)—which is true—but the fact of conver¬ 
sion is not admitted, and never has been, and therefore as a 
consequence is a triable issue. 

On October 19, 1949 the case came on for Pre-trial with 
this motion undisposed of—and no pre-trial was had-—that 
Court in its order (October 20, 1949) reciting that “<?oun- 
sel for plaintiffs having asked for a rehearing on 'their 
motion for summary judgment, and counsel for defendants 
having indicated that defendants may desire to plead fur¬ 
ther by way of defense . . . ” ordered that “plaintiffs shall 
have fifteen days within which to request a rehearing on 
their motion for summary judgment, and that the defend¬ 
ant shall have fifteen days within which to plead fujrther 
by way of defense should they so desire.’* 

On November 8, 1949 defendants filed a motion foij fur¬ 
ther time in which to file an amended answer—thi^ was 
granted by the Pre-trial Judge on November 22, 1949. On 
December 16 the plaintiffs filed their application for re¬ 
hearing on the ground that the pre-trial hearing “revealed 
clearly that there was nothing to try” and that the sole 
defense of res judicata was ruled out by this Court in its 
memorandum opinion of March 16, omitting the fact that 
the Court had distinctly observed that there was a ques¬ 
tion of material fact unresolved. 

As if the matter up to this point was not sufficiently! com¬ 
plicated, the defendants on December 21, 1949 filed their 
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motion for a rehearing of their motion for summary judg¬ 
ment, raising the point that the money involved was in¬ 
cluded in the settlement of November 24, 1947 which was 
tide agreement sued upon in C. A. 433-48, again raising the 
plea of res judicata. 

This motion was granted by the Court, not on the plea 
of res judicata but upon the mistaken conclusion that there 
had been brought about an estoppel by judgment. The 
plaintiff filed a motion to vacate, counsel for defendants 
elected to stand on his previous memoranda, and the mat¬ 
ter came on for what it is hoped will end all interlocutory 
pleadings. 

First of all the dismissal of C. A. 433-48 was sought 
to be effected by voluntary order. The only way this 
can be done under the Rule 41 (a)(1)(H) FRCP is by a 
stipulation of dismissal signed by all the parties, 
64 since an answer and counter-claim had been filed. 

Since this was not done, technically at least the cause 
was not properly dismissed. The effect of this application 
of the Rule is that the case is still in court and therefore 
as a consequence there is no judgment upon which a de¬ 
fense of res judicata, could be predicated. U. S. v. Lyman, 
125 F. (2) 67-70 (C. C. A. 1st 1942). 

Assuming arguendo that the dismissal is effective—even 
if it is with prejudice—it will not operate as a bar to a 
future action if it is not upon the merits. 

And here, as the Court said in its memorandum opinion 
of March 16, 1949, res judicata was not applicable because 
the two causes of action were different and there was a 
controversial question of fact involved. Great Atlantic & 
Pacific Tea Company v. West, 56 App. D. C. at 104. 

Res judicata applies only where the prior suit was upon 
the same cause of action as the latter. Estoppel by judg¬ 
ment however occurs where the first action was upon a 
different cause of action but there is a common relationship 
to some fact in issue—the point or question to be deter- 
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mined in the second action being the same as that jdeter- 

■ mined in the previous one. 

As was said in June v. George C. Peterson Company, 155 
Fd. 2 963, at 965: 

* 

‘‘In the first category of cases, the thing adjudicated is the 
cause of action itself, and when once presented to a: court 

* with jurisdiction, the parties have had their day in court 
and the cause of action is extinguished. In the second 
category of cases, it is the issue or fact common to both 

* actions which is adjudicated and this issue or fact cannot 
again be litigated. The doctrine applicable to the first cate¬ 
gory is called res judicata; that applicable to the Second 

* is estoppel by judgment. See KeUiher v. Stone & Webster, 
5 Cir., 75 F. 2d 331, 332, 333. 

(3,4) In order to interpose the defense of res judicata suc¬ 
cessfully, there must be an identity of parties, subject mat- 

j ter and cause of action. DeMet’s, Inc. v. Insult, 7 Cijr., 122 

% Fad 755, 757; People ex rel. Gustus v. Swan, 382 Ill. 184, 

46 N. E. 2d 1003. The “essence of estoppel by judgment 
is that some like question or fact in dispute has beeh judi¬ 
cially determined by a court of competent jurisdiction be¬ 
tween the same parties or their privies.” McVeigh v. 
McGurren, 7 Cir., 117 F. 2d 672, 678.” 

i 

i 

65 Here we have the situation of a man who in an 

* agreement admits that he owes another the shm of 
$23,000. Then he repudiates the agreement, not denying 
that he owes the money, but alleging fraud in a collateral 
matter. When it defeats the contract action then t\ie re- 

1 suit is that he is forever absolved from paying his debt. 

* As a matter of fact the debtor is precluded from shewing 
that the debt exists. Such a conclusion would preclu4e any 
person who executes a release from subsequently suing 

► upon the original cause of action. 

The effect of the dismissal can have no greater yreight 
than would be the successful maintenance of the actibn by 
the plaintiff. It could not render the agreement good, if 

i 

i 
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it were in truth not good. By returning the $1,000 the 
parties were placed in the status quo ante contractus, and 
at that time a tort action would be available to the plaintiff. 

It follows therefore that the Court was in error in grant¬ 
ing the defendants’ motion, and the same therefore is va¬ 
cated and in order to forestall any other motions of an 
interlocutory character—which can only precipitate fur¬ 
ther delay—the case is ordered by the Court sua sponte 
to trial. 

Counsel will prepare proper order. 

Matthew F McGuire 

J. 

June 20, 1950 

66 Filed Jun 22 1950 

Memorandum Amending Memorandum Opinion 

DISTRICT COURT OP THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Matthew F. McGuire 
Associate Justice 

Memorandum to the Clerk 

Re: Burns v. Fincke 
C. A. No. 2332-48 

Memorandum Opinion filed in above matter under date 
of June 20, is to be corrected and amended as follows: 

Last line of first paragraph, following the word “coun¬ 
terclaim” add the following: demanded judgment for con¬ 
sideration paid. Third line of third paragraph on page 2, 
change C. A. 233-48 to C. A. 2332-48. 

McGuire, J. 

June 22,1950 


i 


* 
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67 Filed Jun 30 1950 

Order 

This cause coining on upon plaintiffs’ motion to Vacate 
judgment and it appearing that judgment for the defend¬ 
ants should be vacated and it further appearing that a 
triable issue of fact remains in the case, it is hereby j 
Ordered, that the order granting defendants’ motion for 
summary judgment be and the same is herewith vacated 
and the cause is herewith ordered sua sponte to trial, in 
accordance with opinion of Judge McGuire filed herein on 
June 20,1950. 

Bolitha J. Laws 

June 30,1950 


68 Filed Feb 2 1951 

Pre-Trial Order 

1. Plaintiffs are suing in conversion for the recovery of 
$14,000.00 with interest, said sum representing thd pro¬ 
ceeds of sale of twenty-eight airplane crankshaft assem¬ 
blies belonging to plaintiffs and sold by defendant^ who 
kept the proceeds. 

2. Defendants admit they sold the crankshaft assemblies 
and retained the proceeds and have refused to pay the 
proceeds to plaintiffs. Defendants plead that the volun¬ 
tary dismissal with prejudice of a prior action bas6d on 
a compromise and settlement agreement (Burns v. Fincke, 
Civil Action No. 433-48) bars the present action by reason 
of res judicata. 

3. Plaintiffs and defendants are agreed there is ni dis¬ 
pute between them as to the facts and their counsel! have 
stipulated the facts, a copy of which stipulation is approved 
by the Court and attached hereto and made a part of this 
order. 

4. Counsel for plaintiffs and defendants agree that the 
issue in the case is one of law, namely, the validity of the 
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defendants’ plea of res judicata. If the plea is well taken 
there has been no conversion and defendants must prevail 
If the plea is not well taken, then on the pleadings there 
has been a conversion as of May 15, 1947 and plaintiffs 
must prevail. 

69 5. In his memorandum opinion of June 20, 1950, 

Judge McGuire vacated a judgment in favor of de¬ 
fendants, ruled that plaintiffs were not barred by res judi¬ 
cata, and held that an issue of fact remained to be tried, 
i.e., the fact of conversion which fact issue since has been 
settled as stated in the attached and approved stipulation 
of counsel for all parties. 

6. The parties waive the right to jury trial. 


February 2,1951 

• • * • 


Bout ha J. Laws 
Chief Judge 
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Filed Feb 2 1951 


Stipulation 

Subject to the approval of this Court, it is hereby stip¬ 
ulated and agreed by and between counsel for the respec¬ 
tive plaintiffs and defendants in this suit that: 

1. The record in Burns v. FincJce, Civil Action No. 433-48, 
in the office of the Clerk of this Court, consisting of the 
Bill of Complaint and the Exhibit “A” thereto and the 
Answer and Counterclaim, together with the two praecipes 
signed by counsel for the respective parties to said suit 
and the docket entries showing the dismissal of the com¬ 
plaint and the counterclaim with prejudice be, and the 
same are hereby made a part of the record in the above 
entitled suit. 

2. It is further stipulated and agreed that the deposi¬ 
tions of Roy Van Horn and L. H. Luckey taken in Dallas, 
Texas, on January 10, 1949, he and the same are hereby 
made a part of the record in the above entitled suit. 
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3. It is further stipulated and agreed that the plaintiffs 
were the owners of twenty-eight (28) crankshaft assem¬ 
blies for airplane engines and that prior to Novembeif 24, 
1947, the defendants sold the said engines for the snip of 
Fourteen Thousand ($14,000.00) Dollars which they j col¬ 
lected but which they refused and continue to refuse to 
pay to the plaintiffs or either of them. 

4. It is further stipulated and agreed that as of Novem¬ 

ber 24, 1947, there were disputed mutual accounts 

71 between the plaintiffs, on the one hand, and the de¬ 
fendants, on the other hand, and that the clainji of 

the plaintiffs for the said sum of $14,000.00, was taken into 
consideration and constituted a component part of the com¬ 
promise and settlement agreement dated November 24, 
1947, which is Exhibit “A” to the complaint in Burns v. 
Fincke, Civil Action No. 433-48. 

5. It is further stipulated and agreed that, except j for 
qualifying shares in each instance, Plaintiff Burns owns, 
and owned on November 24,1947, all of the stock in United 
Nations Engineering Corporation and Defendant Fipcke 
owns, and owned on November 24, 1947, all of the stock in 
The Alpine Corporation. 

Dahlgren, Darragh & Close 

By Jack B. Darragh 

Attorneys for Plaintiffs 

O. R. McGuire 
Attorney for Defendants. 

• • * • • • * • * * 

72 Filed Mar 71951 | 

Memorandum of Court 

This case is before the Court on final hearing. Its some¬ 
what tortuous progress to that end is set forth in j the 
memorandum of my brother, McGuire, dated June 20,1^50. 
After that memorandum opinion and the order of Chief 
Judge Laws based thereon, dated June 30, 1950, the stip- 
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illation of the parties dated February 2, 1951 and the pre¬ 
trial order of the same date were filed. Accordingly, I do 
not believe that I am bonnd by Judge McGuire's opinion 
or the order pursuant thereto to enter a finding for the 
plaintiffs, as plaintiffs seem to believe. 

I have carefully considered the record in this case and, 
as well, the record in Burns v. Fvncke, Civil Action No. 
433-48. 

I have reached the conclusion that the complaint herein 
must be dismissed. The stipulation to the effect that as of 
November 24, 1947 there were disputed mutual accounts 
between the plaintiffs on the one hand and the defendants 
on the other, and that the claim of the plaintiffs for 
$14,000.00 4 ‘was taken into consideration and constituted a 
component part of the compromise and settlement agree¬ 
ment dated November 24, 1947" seems to me to dispose of 
this case. Whether we consider this as res judicata , es¬ 
toppel by judgment or an ordinary settlement by 
73 compromise, it does not seem proper that the matter 
be again litigated. Certainly the first step, if the 
dismissal were to be ineffective, would be to have such dis¬ 
missal “with prejudice" set aside. However that may be, 
as the record stands, I believe that a finding must be made 
for the defendants. 

Counsel will prepare proposed findings of fact, conclu¬ 
sions of law and judgment, and submit the same to the 
Court on two days’ notice to plaintiffs. 


March 7,1951 


Walter M Bastian 
Judge 


74 Filed Mar 19 1951 

By The Court: This is an action by plaintiffs Thomas 
R. Burns and the United Nations Engineering and Export 
Corporation to recover the sum of $14,000.00 from Richard 
F. Fincke and the Alpine Corporation as the proceeds from 
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the sale made by the defendants of certain crankshaft as¬ 
semblies for airplane engines which were the property of 
the plaintiffs. Plaintiff Burns and Defendant Fincke re¬ 
spectively own all of the stock in the two corporations par¬ 
ties to this suit except qualifying shares. Prior to thej sale 
of the crankshaft assemblies the individual plaintiff and 
defendant were partners or joint adventurers, purchasing 
and selling war surplus property. After the sale of such 
assemblies, the individual parties to this suit entered! into 
a compromise and settlement agreement dated November 
24, 1947, adjusting and settling their mutual account^, the 
item of $14,000.00 now in suit being admitted by the plain¬ 
tiffs to have constituted a component part of such compro¬ 
mise and settlement agreement. The action was tried with¬ 
out a jury, and the Court makes the following Findings of 
Fact, Conclusions of Law, and Order: 

Findings of Fact 

1. Plaintiff Thomas R. Burns is a resident of the District 
of Columbia. He is the President of, and owns all of the 
capital stock, except qualifying shares, in the United; Na¬ 
tions Engineering and Export Corporation which hap its 
principal place of business in the District of Columbia. 

2. Defendant Richard F. Fincke is a resident of 
75 the Commonwealth of Virginia but has a placje of 
business in the District of Columbia and was duly 
served with process within said District. He is the Presi¬ 
dent of, and owns all of the capital stock, except qualifying 
shares, in the Alpine Corporation which has its principal 
place of business in said District of Columbia. 

3. For some time prior to June 30, 1947, the exact date 
not being shown, Plaintiff Burns and Defendant Fincke 
were partners or joint adventurers in the purchase and! sale 
of war surplus property. Disputes arose between the par¬ 
ties as to the correct division of profits and expenses of the 
sales each party had made for the joint account and on 
June 30, 1947, Plaintiff Burns wrote Defendant Fincke a 
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letter stating that he, Burns, had terminated the partner- I 
ship. One of the particular items in this mutual account : 1 

was the sum of $14,000.00 received by Defendant Fincke 
from the sale of certain crankshaft assemblies for airplane -a 
engines. 

4. No settlement of the mutual accounts between the par¬ 
ties had been made to November 23, 1947, when Burns and 
Fincke met in Dallas, Texas, for the purpose of effecting 4 
such settlement. A mutual friend, Roy van Horn, met with 
Burns and Fincke at their request and acted as an arbi¬ 
trator in an effort to settle their disputed and conflicting 
mutual accounts. At the conclusion of the meeting there 
was reduced to writing and signed by both Burns and j 
Fincke the following somewhat inartistic compromise 
agreement: 

1 ‘November 24, 1947. 1 

To Whom It May Concern: 

In consideration of effecting a settlement and dissolving 
the partnership between Richard F. Fincke and Tom R. 

Burns, it is hereby agreed between both parties as follows: 

Richard F. Fincke agrees to pay Tom R. Bums $23,300.00 
in cash as follows, $1,000.00, which is hereby acknowledged 
with the signing of this agreement; $4,000.00 on or before 1 

December 15th, 1947, and the balance $18,300.00 on or be- m 

fore January 29th, 1948. Mr. Fincke agrees to sign a quit 
claim in favor of Tom R. Burns to any moneys or interest 
in Cobell Industries, Inc. up to and including June 15th, * 

1947. Mr. Fincke agrees to make a satisfactory agreement ( 
with Mr. Burns to insure that Mr. Fincke will pay one half 
the note of $22,500.00 which Mr. Burns has signed in favor * 
of Aviation Activities when said note becomes due and pay¬ 
able with interest, October 15th, 1948. 

76 Mr. Tom R. Burns, in consideration of the above 

settlement, agrees to present to Mr. Fincke ample j “ 

proof that the note in the sum of $22,500.00 has been paid , a 

and cancelled prior to November 29th, 1947. Mr. Bums 
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further agrees to give Mr. Richard F. Fincke a bill of sale 
for 11 new and 5 NTSO R-2600-29 engines on or before 
December 15th, 1947, at which time Mr. Fincke will execute 
a note in the amount of $18,300.00 in favor of Tom R. l^ums 
and a mortgage on the 16R-2600-29 engines for $18,300.00, 
said mortgage to be cancelled upon payment of the nqte. 

Mr. Burns agrees to assist Mr. Fincke in any way possi¬ 
ble to collect commissions due Mr. Fincke from Cobell In¬ 
dustries, Inc. on the Brazilian and the Argentine contracts. 

Richard F. Fincke (signed) 
Tom R. Burns (signed)” 

Witness 

R. H. Van Horn (signed) 

5. Fincke paid in cash at the time of signing the agree¬ 
ment the sum of $1,000.00. Sometime thereafter, it eame 
to Fincke’s attention that the 16 airplane engines referred 
to in the above-quoted agreement were all new engines in¬ 
stead of 11 new and 5 NTSO (No Time Since Overhaul) as 
represented in the agreement. Fincke refused to perform 
under the agreement and charged that Burns knew of the 
inaccuracy of the description of the engines at the time of 
the conference and the agreement. Fincke, in writing), ex¬ 
pressly repudiated the compromise and settlement agree¬ 
ment quoted above and demanded a refund of the $1,000.00 
earnest money that he had paid to Burns upon signing the 
agreement. Burns continued to insist that Fincke perform 
the agreement in accordance with its terms. 

6. Under date of February 2, 1948, Burns instituted suit 
against Fincke in this Court docketed as No. C. A. 433-48. 
By appropriate procedure, the record in that case has jbeen 
made a part of the record in the present action. Said rec¬ 
ord shows that in the suit of February 2,1948, Burns sought 
to enforce the settlement dated November 24,1947, demand¬ 
ing judgment under the compromise and settlement agree¬ 
ment for $22,500.00, together with interest and costs. Also, 
that Fincke be ordered to perform the said agreement dated 
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November 24, 1947, in accordance with its terms. Fincke 
filed an answer to the complaint and a counterclaim wherein 
he alleged fraud on the part of Bums in the sale of the 
16 airplane engines and demanded judgment for 
77 $1,000.00 as the amount of the cash payment made 

to Bums at the time the agreement of November 24, 
1947, was entered into. 

The record in No. CA 433-48 further shows that before 
said action came on for trial, Bums made an offer to re¬ 
fund to Fincke the said sum of $1,000.00 and to file a prae¬ 
cipe requesting that the complaint be dismissed “with 
prejudice” if Fincke would file a praecipe requesting that 
the counterclaim be dismissed “with prejudice”. Fincke 
accepted the said offer, Bums refunded the $1,000.00 and 
filed a praecipe in CA 433-48 requesting that the complaint 
be dismissed “with prejudice”. Fincke likewise filed a 
praecipe requesting that the counterclaim be dismissed 
“with prejudice”. Both the complaint and the counter¬ 
claim were dismissed with prejudice. There was no per¬ 
formance by either party under the compromise and settle¬ 
ment agreement. Fincke never paid any of the monies that 
were due and owing to Bums under the agreement and 
Bums never delivered the 16 airplane engines to Fincke. 

7. Thereafter, on June 4,1948, Burns instituted the pres¬ 
ent action against Fincke and the Alpine Corporation. 
Later Bums secured an order from the Court to join as a 
co-plaintiff the United Nations Engineering and Export 
Corporation. Judgment is now claimed by the plaintiffs 
against the defendants for $14,000.00 as the proceeds from 
the sale of certain crankshaft assemblies for airplane en¬ 
gines which assemblies Fincke sold. It is claimed in the 
complaint that Fincke and the Alpine Corporation con¬ 
verted the proceeds to their use. By way of answer to the 
complaint, the defendants admitted the sale of the crank¬ 
shaft assemblies and the receipt of $14,000.00 therefor as 
well as the retention of the same. Defendants further stip¬ 
ulated that they collected these $14,000.00 proceeds and 
that they refused and continue to refuse to pay said pro- 
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ceeds to the plaintiffs or either of them. Defendants 
pleaded as their defense res judicata by reason of the dis¬ 
missal “with prejudice” of the prior action {Burns v. 
Fincke, C. A. 433-48). 

8. It has been stipulated and agreed between counsel! for 
the parties hereto that the dispute as to the ownership of 
the item of $14,000.00 for the crankshaft assemblies consti¬ 
tuted a component part of the compromise and settlement 
agreement dated November 24, 1947. The Court finds as 
a fact that the said item was included in the said agreement 

and necessarily in the prior suit C. A. 433-48 dis- 
78 missed “with prejudice”. The Court also find^ as 
a fact that the aforementioned compromise and jset- 
tlement agreement was an executory agreement, was!ex¬ 
pressly repudiated by Defendant Fincke, and was never 
performed in any way by plaintiffs or defendants. 

9. On June 20, 1950, the Honorable Matthew McGuire 
ruled in this action that a judgment for defendants should 
be vacated, that the defense of res judicata was not valid, 
that plaintiffs were not barred by an estoppel by judgment, 
and that the case should be tried on the question as to 
whether or not there was a conversion. 

Conclusions of Law 

The complaint herein must be dismissed. The stipulation 
to the effect that as of November 24, 1947 there were dis¬ 
puted mutual accounts between the plaintiffs on the |one 
hand and the defendants on the other and that the claim 
of the plaintiffs for $14,000.00 “was taken into considera¬ 
tion and constituted a component part of the compromise 
and settlement agreement dated November 24,1947” sepms 
to dispose of this case. Whether this be considered as res 
judicata , estoppel by judgment, or an ordinary settlement 
by compromise, it does not seem proper that the matter 
again be litigated. Certainly the first step, if the dismissal 
were to be ineffective, would be to have such dismissal 
“with prejudice” set aside. If the defendants had been 
successful in the prior action in having the compromise land 
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settlement agreement declared void and set aside by virtue 
of fraud in the procurement, then plaintiffs would be for¬ 
ever barred from pursuing any rights or claims that had 
merged in that compromise and settlement agreement. 

Judgment will be entered for defendants dismissing the 
present action upon its merits and the defendants shall 
have their costs taxed by the Clerk of this Court. 

March —, 1951. 


Judge 

Dahlgren, Dabbagh & Close 
By Jack B. Dabbagh 

Stanley Suydam 
Attorneys for Plaintiffs 

Seen March 16,1951: 

0. R. McGuire 
Attorney for Defendants 

Denied. Findings of Fact, Conclusions of Law and Judg¬ 
ment prepared by defendant signed this 19th day of March, 
1951. Bastian, J. 


79 Filed Mar 19 1951 

By The Court: This is an action by plaintiffs Thomas 
R. Burns and the United Nations Engineering and Export 
Corporation to recover the sum of $14,000.00 from Richard 
F. Fincke and the Alpine Corporation as the proceeds from 
the sale made by the defendants of certain crankshaft as¬ 
semblies for airplane engines which were the property of 
the plaintiffs. Plaintiff Burns and Defendant Fincke re¬ 
spectively own all of the stock in the two corporations par¬ 
ties to this suit except qualifying shares. Prior to the sale 
of the crankshaft assemblies the individual plaintiff and 
defendant were partners or joint adventurers, purchasing 
and selling war surplus property. After the sale of such 
assemblies, the individual parties to this suit entered into 
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a compromise and settlement agreement dated Novembei 
24, 1947, adjusting and settling their mutual accounts, the 
item of $14,000.00 now in suit being admitted by the plain¬ 
tiffs to have constituted a component part of such compro¬ 
mise and settlement agreement. The action was tried with¬ 
out a jury, and the Court makes the following Findings of 
Fact, Conclusions of Law, and Order: 

Findings of Fact 

1. Plaintiff Thomas R. Burns is a resident of the District 
of Columbia. He is the President of, and owns all of the 
capital stock, except qualifying shares, in the United Na¬ 
tions Engineering and Export Corporation jwhich 

80 has its principal place of business in the District of 
Columbia. 

2. Defendant Richard F. Fincke is a resident of the Com¬ 
monwealth of Virginia but has a place of business in the 
District of Columbia and was duly served with process 
within said District. He is the President of, and oWns all 
of the capital stock, except qualifying shares, in the Alpine 
Corporation which has its principal place of business in 
said District of Columbia. 

3. For some time prior to June 30, 1947, the exact date 
not being shown, Plaintiff Bums and Defendant fincke 
were partners or joint adventurers in the purchase and sale 
of war surplus property. Disputes arose between the par¬ 
ties as to the correct division of profits and expenses of 
the sales each party had made for the joint account and 
on June 30, 1947, Plaintiff Bums wrote Defendant Fincke 
a letter stating that he, Bums, had terminated the partner¬ 
ship. One of the particular items in this mutual account 
was the sum of $14,000.00 received by Defendant Fincke 
from the sale of certain crankshaft assemblies for airplane 
engines. Fincke had refused to pay said sum or anyj part 
of it to Burns, claiming that Burns had failed to account 
for certain sales made by him of an equal amount. 
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4. No settlement of the mutual accounts between the par¬ 
ties had been made to November 23,1947, when Burns and 
Fincke met in Dallas, Texas, for the purpose of effecting 
such settlement. A mutual friend, Roy van Horn, met with 
Burns and Fincke at their request and acted as an arbi¬ 
trator in an effort to settle their disputed and conflicting 
mutual accounts. At the conclusion of the meeting there 
was reduced to writing and signed by both Burns and 
Fincke the following somewhat inartistic compromise 
agreement: 

“November 24, 1947. 

To Whom It May Concern: 

In consideration of effecting a settlement and dissolving 
the partnership between Richard F. Fincke and Tom R. 
Burns, it is hereby agreed between both parties as follows: 

Richard F. Fincke agrees to pay Tom R. Burns $23,300.00 
in cash as follows, $1,000.00, which is hereby acknowledged 
with the signing of this agreement; $4,000.00 on or 
81 before December 15th, 1947, and the balance $18,- 
300.00 on or before January 29th, 1948. Mr. Fincke 
agrees to sign a quit claim in favor of Tom R. Burns to 
any moneys or interest in Cobell Industries, Inc. up to and 
including June 15th, 1947. Mr. Fincke agrees to make a 
satisfactory agreement with Mr. Burns to insure that Mr. 
Fincke will pay one half the note of $22,500.00 which Mr. 
Burns has signed in favor of Aviation Activities when said 
note becomes due and payable with interest, October 15th, 
1948. 

Mr. Tom R. Burns, in consideration of the above settle¬ 
ment, agrees to present to Mr. Fincke ample proof that the 
note in the sum of $22,500.00 has been paid and cancelled 
prior to November 29th, 1947. Mr. Burns further agrees 
to give Mr. Richard F. Fincke a hill of sale for 11 new and 
5 NTSO R-2600-29 engines on or before December 15th, 
1947, at which time Mr. Fincke will execute a note in the 
amount of $18,300.00 in favor of Tom R. Burns and a mort- 
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gage on the 16 R-2600-29 engines for $18,300.00, said mort¬ 
gage to be cancelled upon payment of the note. 

Mr. Burns agrees to assist Mr. Fincke in any way possi¬ 
ble to collect commissions due Mr. Fincke from Cobell In¬ 
dustries, Inc. on the Brazilian and the Argentine contracts. 

Richard F. Fincke (sighed) 
Tom R. Burns (signed)” 

Witness 

R. H. Van Horn (signed) 

5. Fincke paid in cash at the time of signing the agree¬ 
ment the sum of $1,000.00. Sometime thereafter, F|incke 
inspected the 16 airplane engines referred to in the above 
quoted agreement and then protested to Burns that tl|e de¬ 
scription of said engines in the agreement of November 24, 
1947, was inaccurate. Fincke charged that Burns knew of 
the inaccuracy of the description of the engines at thej time 
of the conference and the agreement. Fincke refused to 
accept delivery of the 16 engines and demanded refund of 
the payment of $1,000.00 which he had made. Burns re¬ 
fused to make the refund and insisted that Fincke accept 
the said engines and pay the balance of the agreed price of 
$23,300.00 therefor. 

6. Under date of February 2, 1948, Bums instituted suit 
against Fincke in this Court docketed as No. C. A. 433-48. 
By appropriate procedure, the record in that case has been 
made a part of the record in the present action. Said rec¬ 
ord shows that in the suit of February 2,1948, Bums sought 
to enforce the settlement dated November 24,1947, demand¬ 
ing judgment under the compromise and settlement agree¬ 
ment for $22,500.00, together with interest and costs. Xlso, 

that Fincke be ordered to perform the said agree- 
82 ment dated November 24, 1947, in accordance with 
its terms. Fincke filed an answer to the complaint 
and a counterclaim wherein he alleged fraud on the part 
of Burns in the sale of the 16 airplane engines and de¬ 
manded judgment for $1,000.00 as the amount of the jcash 
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payment made to Burns at the time the agreement of No¬ 
vember 24, 1947, was entered into. 

The record in No. CA 433-48 further shows that before 
said action came on for trial, Burns made an offer to re¬ 
fund to Fincke the said sum of $1,000.00 and to file a prae¬ 
cipe requesting that the complaint be dismissed “with 
prejudice ” if Fincke would file a praecipe requesting that 
the counterclaim be dismissed “with prejudice”. Fincke 
accepted the said offer, Burns refunded the $1,000.00 and 
filed a praecipe in CA-433-48 requesting that the complaint 
be dismissed “with prejudice”. Fincke likewise filed a 
praecipe requesting that the counterclaim be dismissed 
“with prejudice”. Both the complaint and the counter¬ 
claim were dismissed with prejudice. The 16 airplane en¬ 
gines were never delivered to Fincke. 

7. Thereafter, on June 4,1948, Burns instituted the pres¬ 
ent action against Fincke and the Alpine Corporation. 
Later Burns secured an order from the Court to join as a 
co-plaintiff the United Nations Engineering & Export Cor¬ 
poration. Judgment is now claimed by the plaintiffs against 
the defendants for $14,000 as the proceeds from the sale 
of certain crankshaft assemblies for airplane engines which 
assemblies Fincke sold. It is claimed in the complaint that 
Fincke and the Alpine Corporation converted the proceeds 
to their use. By way of answer to the complaint, the de¬ 
fendants admitted the sale of the crankshaft assemblies 
and the receipt of $14,000.00 therefor as well as the reten¬ 
tion of the same. Defendants pleaded as defenses the set¬ 
tlement agreement dated November 24, 1947, and res judi¬ 
cata by reason of the dismissal “with prejudice” of the 
prior Burns v. Fincke, C. A. 433-48, action in this Court. 

8. It has been stipulated and agreed between counsel for 
the parties hereto that the dispute as to the ownership of 

the item of $14,000.00 for the crankshaft assemblies 
83 constituted a component part of the compromise and 

settlement agreement dated November 24, 1947. The 
Court finds as a fact that the said item was included in the 


said agreement and necessarily in the prior suit C. 4- 433- 
48 dismissed ‘‘with prejudice”. 

Conclusions of Law 

1. The action is within the jurisdiction of this Court. 

2. There is identity of individual parties in both C. A. 
433-48 and in this action. The addition in the present suit 
by the plaintiff Burns of his wholly owned corporation, 
except for qualifying shares as a co-plaintiff and the mak¬ 
ing of Fincke’s wholly owned corporation, except for qual¬ 
ifying shares as a co-defendant is insufficient to destroy the 
identity of the parties in the two actions, particularly! since 
the individual plaintiff and defendant in both actions] were 
each president of his respective corporation and the,prin¬ 
cipal directing head thereof. Under the facts of this case 
the respective corporations are hound by whatever action 
the individual plaintiff and defendant took with respect to 
the negotiation and execution of the compromise and Settle¬ 
ment agreement dated November 24, 1947, and the Subse¬ 
quent dismissal “with prejudice” of the complaint and 
counterclaim in CA No. 433-48 in this Court. 

3. There is identity of subject matter in CA No. 
and in the present action in that both actions arose 
partnership or joint adventure transactions betweeji the 
parties. The first action sought to enforce the compromise 
and settlement agreement and to obtain a money judgment 
thereunder while in the present action it has been Stipu¬ 
lated by counsel for the respective parties that the item of 
$14,000.00 for which judgment is sought constituted a com¬ 
ponent part of the said compromise and settlement agree¬ 
ment. 

4. Whether it be concluded that the present action imust 
fail because of res judicata, estoppel by judgment, or an 
ordinary settlement by compromise merged in the judg¬ 
ment entered in CA No. 433-48, the result is the same that 
the present action can not be sustained. 


433-48 
out of 


84 5. Judgment will be entered for defendants dis¬ 

missing the present action upon its merits and the 
defendants shall have their costs taxed by the Clerk of this 
Court. 

March 19th, 1951. 

Walter M. Bastian 
Judge 


85 Filed Mar 19 1951 

Judgment 

This case came on for trial on its merits before the Court, 
a jury having been waived by the parties. After the con¬ 
clusion of the trial and upon due consideration the Court 
has made Findings of Fact and Conclusions of Law and has 
filed a memorandum opinion. It is now: 

Ordered, Adjudged and Decreed, That Judgment be en¬ 
tered for the defendants and against the plaintiffs and that 
the defendants shall have their costs taxed by the Clerk of 
this Court. 

This March 19th, 1951. 

Walter M. Bastian 
Judge 

• •••*•*•*• 

86 Filed Apr 17 1951 

Notice of Appeal 

Notice is hereby given this 18th day of April, 1951 that 
Thomas R. Burns and United Nations Engineering and 
Export Corporation hereby appeal to the United States 
Circuit Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 19th day of 
March, 1951 in favor of Richard F. Fincke and The Alpine 
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Corporation against said Thomas R. Burns and United Na¬ 
tions Engineering and Export Corporation. 

Dahlgben, Darragh & Close 
By John 0. Dahlgeen 
Attorneys for Appellants, 
Thomas R. Burns and 
United Nations Engineering 
and Export Corporation 
1406 G Street, N.W. 
Washington 5, D. (j. 


94 Filed Feb 11 1949 
Appearances: 

No appearance for plaintiff 

Nash R. Adams, Dallas, Texas 
For Defendants 

Dwight L. McCormick, Dallas, Texas 
For the witnesses 

Answers and Depositions of Roy H. Van Horn and L. H. 
Luckey, witnesses produced on behalf of the defendants, 
taken in the above styled and numbered cause on the 10th 
day of January, A. D. 1949, at 10:00 o’clock A.M., before 
Denis Dineen, Notary Public in and for Dallas dounty, 
Texas, at the offices of Mr. Nash R. Adams, located on the 
8th floor of the Republic Bank Building, in the City Of Dal¬ 
las, County of Dallas, State of Texas, in accordance with 
the notice and agreement hereto attached. 

95 AGREEMENT 

It is hereby agreed by and between the parties 
through the attorneys appearing for same, that any 
objections to any question or answer herein, may 
upon the offering of this deposition in evidence 
trial of this cause with the same force and effect as 

i 

i 

i 


i 
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the? witnesses were present in person and testifying from 
the witness stand. 

96 Roy H. Van Horn, being first duly cautioned and 
sworn, testified on his oath as follows: 

Direct Examination 

By Mr. Adams: 

Mr. McCormick: Let’s put the agreement in, I don’t 
thi ; nk the information we get out of either one of them will 
make any difference. 

Mr. Adams: That is right. 

Mr. McCormick: Just to protect ourselves in case. 

Q. (By Mr. Adams) Now, state your business, Mr. Van 
Horn? A. I am the Director of Maintenance Engineering, 
Braniff Airways, Inc. 

Q. How long have you been with Braniff? A. Since the 
1st of March, 1946. 

Q. Prior to that time, what business were you engaged 
in? A. I was the special consultant for War Assets Corpo¬ 
ration, Washington, D. C. 

Q. During what period of time? A. From July 1945 until 
February, ’46. 

Q. At which time you resigned from the War Assets? A. 
That is right. 

Q. In February, 1946? A. Yes sir. 

97 Q. Now, during the time you were with War Assets 
you knew Mr. Thomas R. Burns and Mr. Richard F. 

Fincke? A. Yes, I knew both of them well. 

Q. Had you known them prior to the time you were with 
War Assets? A. No. 

Q. What was Mr. Burns’ position with War Assets? A. 
He was employed as a salesman in the sales department. 

Q. And what was Mr. Fincke’s position? A. He was a— 
I don’t know what his title was, he was engaged in work of 
an engineering nature, research on engineering problems. 

Q. And do you know whether or not he is an engineer? 
A. Yes, I would say he is an engineer. 
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Q. Do you know when Mr. Bums left War AsSfetsf A. 
No, I don’t. It was some time in ’46. 

Q. Do you know whether or not he left War Assets prior 
to the time that Mr. Fincke left! A. Yes, he did. 

Q. Approximately how long, if you know! A. Well, that 
I don’t know, this is all—I mean, my knowledge of th^e en¬ 
tire situation is what he has told me; however, he was in 
Dallas a number of times after he left War Assets. 

98 Q. Well, would it refresh your recollection any to 
say June, 1946, when Mr. Burns left, and in Novem¬ 
ber, some time in November, when Mr. Fincke left! A. 
Well, I really wouldn’t have any knowledge of the dates 
there. 

Q. From your conversations with Mr. Bums or Mr. 
Fincke, or both of them, do you know whether or not they 
entered into any sort of a partnership or joint venture, 
after they left War Assets Corporation! A. Well, jthey 
both told me that they were in partners on a 50-50 basis. 

Q. A partnership of what kind, to do what! A. In buying 
and selling of surplus property. 

Q. From War Assets Corporation! A. Well, I would 
say—I don’t know where they got it, whether they got it 
from War Assets. 

Q. Well, now, when did you first learn anything about 
differences between the two of them! A. Well, I would say 
it was in the early part of ’47, when they both were—oh, 
would come to me, and say he had to go around and un- 
scramblethe mess the other one had gotten him into then, 
it was about the same story from each of them, they were 
bickering among themselves, apparently, but they still con¬ 
tinued on with the partnership, or at least they told 

99 me they were. 

Q. Well, were you finally called upon by them to ar¬ 
bitrate their differences! A. Yes, they asked me, in¬ 
dividually, if I would sit down with the two of them and try 
to work out their problems, in order to effect a final settle¬ 
ment, and I agreed that I would. The first agreement we 
would meet at Washington or New York, or wherever [they 
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wanted to meet, but after a couple of months of trying to 
get all three of us together at the same time, I was finally a 
little bit disgusted and told them the only place I would 
meet them was here in Dallas, which they finally came on 
down. 

Q. You did finally have a meeting with the two of them 
here in Dallas? A. Yes. 

Q. Approximately when was that, Mr. Van Horn? A. 
Well, I have the exact dates. November 22, 1947, that was 
the 22nd and 23rd. 

Q. Now, at that meeting you discussed with them their 
differences? A. Since the meeting? 

Q. I say, at the meeting. A. That is right. 

Q. How did they present their claims? Orally, or in 
writing? A. Yes, well, they presented them orally, 
100 of course, and we had a pad, each had a pad. I was 
trying to get them both to agree to a sum on certain 
deals, which would—the profits, rather, is about all we dis¬ 
cussed; they would bicker back and forth among them¬ 
selves, and I would finally tie them down as to how much 
profit was out of it, and what a division would be, whether 
it would be 50-50 or 40-60, whatever it happened to be, and 
then I would enter it down under one heading, Burns, and 
under the other Fincke, in trying to arrive at some sort of 
a settlement, and this took place over two days, about eight 
hours, about ten or twelve hours a day, I would imagine. 
The various details that were discussed were something 
that they themselves knew I had no knowledge of, of course, 
other than what they told me, and they would finally arrive 
at how much was made off of the deal, and what a division 
would be. And, we added all that up, and then one or the 
other of them would think of something else, and they would 
throw it back in, which meant constant bickering back and 
forth. In any event, we finally arrived at a sum, I don’t 
even recall what the sum was. We went out to my office, 
then, and drew up this agreement, Bums and I did, I mean. 
Is this what you want to know? 


Q. Yes, that is all right. A. And we took it on back io the 
hotel then, Fincke had some other business and he agreed 
to meet us back at the hotel at a certain time, j since 

101 he was trying to get away for New York that evening. 
Well, he didn’t show up and Burns called around 

over the city, trying to locate him, and we finally went on 
out to the airport. We had this agreement, Burns had 
signed it, but Fincke hadn’t signed the agreement, calling 
for Fincke to give Bums a check for a thousand dollars. 
I don’t remember what the thousand dollars was for, unless 
it was part payment in something. But, at the airport 
Fincke didn’t want to give a check, he didn’t even want to 
sign the agreement, after he verbally agreed to it all there 
in the room. But, he finally wrote out the check and handed 
it to Burns, and we shook hands all around and he got on 
the airplane and went back to Washington, or New York, or 
wherever he was going. 

Q. Now, all these matters that were discussed concerning 
the differences, I suppose you had no knowledge of them 
other than what they told you? A. No, none whatsoever. 

Q. You relied on their statements? A. I relied on them, 
agreeing in the room there, which they both did, eventually, 
to certain sums of money which transpired in these various 
deals, of which there were a number of them, they all repre¬ 
sented a large sum of money. 

Q. I believe you have stated earlier that they both told 
you that they had a 50-50 partnership ? A. That is 

102 right, up to a certain date, which I believe was June 
of ’47, that Burns had dissolved the partnership, or 

claimed that the partnership was dissolved, he had written 
a letter which he consistently reminded Fincke of, this par¬ 
ticular letter that he had delivered to Fincke, through a 
lawyer, he was supposed to have dissolved the partnership. 

Q. Do you recall what lawyer that was? A. No. 

Q. That he delivered it through? Now, was there any 
mention made of any corporations? A. Well, they might 
have mentioned it, I don’t particularly remember al|>out 
that. 
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Q. Well, do you recall a corporation by the name of 
United Nations Engineering & Export Corporation? A. 
No, I don’t believe that they particularly mentioned—how¬ 
ever, in corresponding with the two of them, I understood 
that Burns was operating under the corporation you men¬ 
tioned there. 

Q. Well, was there any discussion as to the stock owner¬ 
ship in that corporation? A. No. 

Q. Well, was any explanation made, Mr. Van Horn, of 
why they made use of corporations? A. No. I believe that 
Fincke told me that the reason the corporations were sep¬ 
arate, in a separate name, was that he was doing 
103 some engineering work for the Russians, I believe, 
as a purchasing commission of the Russians in either 
New York or Washington, that they would sell them a bill 
of goods and then he would perform the inspection on the 
bill of goods, which would be acceptable to the purchasing 
commissions the Russians had. 

Q. Do you recall the name of that corporation? A. No, I 
don’t. As a matter of fact, I may be crossed up here, with¬ 
out referring to some of the communications, I don’t re¬ 
member which—it seems to me like the Alpine Corporation 
was Fincke’s and the United Nations was Burns. How¬ 
ever, that may be just reversed. 

Q. Was it your understanding that both corporations 
were a part of the partnership? A. I couldn’t say that, so 
far as the corporations—so far as the individuals were 
concerned, I just assumed that each of the corporations 
belonged to the individuals that were connected with it, and 
t&ey were tied together, how, I did not know, I mean inter¬ 
ested. 

Q. Do you recall any discussion that was had at your 
meetings about transactions that were had with Aviation 
Activities? A. Yes. I don’t recall the nature of it, whether 
there was any sale to Aviation Activities, or just what the 
nature of it was; however, it was discussed. 

1Q4 Q. Mr. Van Horn, you spoke of some correspon¬ 
dence that you might have with respect to this mat- 
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ter. Do you have any correspondence from either or both 
of them? A. Not specifically on this^nothing in relation to 
this at all. They would ask me, both of them, about loca¬ 
tion of various equipments. Fincke wanted a test cell for 
testing aircraft engines. He said he had the sale of ojae to 
the Argentine government, I believe, and we corresponded 
back and forth on the location of this cell, which I located 
for him, and he finally sold. 

Q. Did you have any business transactions with these 
men, or this partnership, or this joint venture? A. NO, un¬ 
less the test cell—I located the cell, or, rather, Luckejy lo¬ 
cated it, and I had furnished Fincke with some information, 
the details pertaining to it, and the price, and so forth' and, 
oh, it drug along for four or five months, he wanted me to 
prepare it for shipment and label it and a lot of—ali the 
things that were necessary to get it shipped, which I didn’t 
have time to do, and I couldn’t take the time away from my 
job, and he would call, and I think he dropped me a couple 
of lines and letters on it, one letter I particularly remem¬ 
ber, someone in his office signed a letter in which he gave me 
specific instructions to do, and I called him on the phone 
and told him to go to hell, I wasn’t working for him, whether 
he got his test stand, or not, and I was trying tjo be 
105 helpful and, of course, he apologized all ovetf the 
place for it, and he didn’t know the letter went out, 
he apparently led someone in the office to believe Ijwas 
working for him. 

Q. Who was that? A. Fincke. However, the transaction 
did go through and Fincke paid me a commission for locat¬ 
ing the cell. He first called me and told me he wouldj pay 
so much if I would locate it for him, and he later on;did, 
that was never brought up in the discussion at the times we 
discussed it amongst the two of them. 

Q. There was no dispute about that? A. No. 

Q. Commission that was paid to you? A. No. Well, there 
was no dispute about the cell itself, in that particular trans¬ 
action. 



Q. They both apparently were satisfied with the way— 
A. Apparently. 

Q. —that transaction was handled? A. Uh-huh. 

Q. Mr. Van Horn, I will ask yon abont varions trans¬ 
actions in order to see if I might be able to refresh your 
memory, because I know you can’t recall all the things that 
were discussed at your meetings, that covered a period of 
two days, I believe you said, between Burns and 

106 Fincke and you. Do you recall any discussion about 
an alleged salary or commission that Burns was sup¬ 
posed to be drawing from Cobell Industries of Grand 
Prairie, Texas? A. Yes, there was quite a discussion about 
Cobell, but I don’t remember any discussion about the mat¬ 
ter of salaries. 

Q. Uh-huh? A. As I understood it from the discussion 
that they had back and forth, that Cobell, they were sup¬ 
posed to be an agent of Cobell, the partnership. 

Q. Burns and Fincke? A. Burns and Fincke, yes sir, and 
Cobell was supposed to pay a commission, I just assumed 
that, and they were supposed to pay the rental on the office 
they had at Washington, and Burns consistently stated that 
he had not received a payment from Cobell for the office 
expense, that he had paid it out of his own pocket. Fincke 
insisted that Burns had been receiving money from Cobell 
all along. Burns insisted that he had never had a final 
settlement with them. And, I believe in the agreement that 
they agreed to that day, that they would individually have a 
settlement with Cobell. Burns later, after the meeting, or 
say a month after, Burns told me that Fincke had made a 
settlement with Cobell. 

Q. That was months later, you say? A. Yes, and that 
Burns himself yet had not made a settlement with 
them. 

107 Q. I take it that it was understood that this was 
partnership business, regardless of the differences 

as to who had gotten something and who had not? A. Well, 
I know at that particular time, at the time I had the meet¬ 
ing with them, that they agreed that they would individ- 
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ually effect a settlement out of Cobell, I mean, from then 
on out, after the agreement on this thing. 

Q. Do you recall any discussion of a transaction in -which 
it was claimed that Burns had sold aircraft engines to 
Trayler Aviation, Washington, D. C.? A. No, not spe¬ 
cifically. 

Q. Now, do you recall any discussion of a transaction in 
which it was claimed that Burns had—with the assistance 
of Fincke, had made the sale of aircraft engines to the 
Brazilian government? A. No, it probably entered into 
the discussion, but I don’t remember any details about it. 

Q. You don’t recall any discussion as to the division of 
money collected on that transaction? A. No, I don4. I 
believe they agreed at the time we drew up the agreement, 
some sort of satisfactory settlement on the division <^f it. 
There were four or five deals—I mentioned deals because 
that is what they both—the way they both expressed it, 
that Burns would claim happened after the partner- 
108 ship was dissolved, and Fincke would claim it started 
away on up before the partnership was dissolved 
and there was a lot of bickering back and forth, but, uji the 
final analysis, they both agreed to either put it in or take 
it out. 

Q. Now, do you recall the transaction with Mr. Liickey 
in reference to aircraft engines purchased from Texas Rail¬ 
way and Ben Epstein, that were later sold to T. W. A. ? A. 
That was a pretty hot subject, it was similar to some of 
the others; Burns claimed the deal transpired aftetf the 
partnership was dissolved and Fincke, of course, claimed 
it transpired before. I don’t recall just what the final 
agreement was. Tom Burns was pretty insistent 0^1 it, 
that he was not going to make any division of the profit of 
that deal with Fincke. 

Q. Now, who is Mr. Luckey? A. Mr. Luckey, who is he? 

Mr. McCormick: Yes. 

Q. (By Mr. Adams) What is his business? A. Well, 
he is engaged in buying and selling surplus property. | 
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Q. Now, did you call Mr. Luckey into this conference 
with— A. No, I did not. Burns called him. 

Q. In any event, he did come down and discuss the mat¬ 
ter with you gentlemen, with you and Burns and Fincke? 
A. I don’t recall him being in the room. I do recall 

109 we did talk to him, whether it was over the telephone 
or in the room, we did talk to him. Also out at the 

airport, we met him out there; in any event, he entered into 
the discussion, whether it was in the room or by telephone. 

Q. Do you recall what Mr. Luckey’s statement about the 
matter was? A. I don’t think they even brought the sub¬ 
ject up when he came in there. I think they just soft- 
pedaled it. 

Q. Well, you don’t recall any statement on the part of 
Mr. Luckey? A. No. 

Q. Whether or not, in his opinion, it was a partnership 
transaction, or not? A. On this particular transaction? 

Q. Yes? A. No, I don’t. 

Q. You don’t know anything about it, of your own knowl¬ 
edge, or what they might have told you, that the profit on 
that transaction was? A. I have no idea, no. 

Q. Now, do you recall discussing about the purchase of 
eighty-three engines from—at Clear Field, Utah, which 
were purchased from the Navy, I believe? A. Yes, that 
was a pretty hot subject too, and Burns claimed that 

110 that transpired after the partnership was dissolved 
and Fincke, of course, contended otherwise, and in 

the final agreement, Burns agreed to give Fincke a com¬ 
mission if he sold the engines, and I believe that was writ¬ 
ten out in the agreement that he signed that day. 

Q. Do you recall any discussion of sale to the Scintilla 
Magneto Company, of certain ignition harnesses? A. No, 
I don’t remember that ever being discussed, no. 

Q. Was there any discussion of a transaction in which 
Burns was supposed to have sold parts to Braniff Airlines? 
A. That was probably discussed. I don’t remember any 
details of it. 

< 
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Q. Now, do you recall a discussion with reference to a sale 
of crankshaft assemblies to Pratt & Whitney? A. Yep. 

Q. Tell us what you recall about that? A. Well, it sterns 
as though they had purchased some engines and disassem¬ 
bled them, tore them down, to get the crankshafts out, Since 
they were of value, and sold them to Pratt & Whitney. I 
am quite sure that Burns claimed that Fincke collected the 
money and deposited it in his account at the bank and there 
was no division of the profits made at the time on that par¬ 
ticular transaction. However, it was later canceled out by 
some similar transaction that Burns had made. I 

111 say it was canceled out in the final analysis or agree¬ 
ment we drew up that day. 

Q. Now, do you recall any discussion of Ranger Aircraft 
Engines sold to the Brazilian government? A. No. 

Q. Supposed to have been sold by Fincke? Do you Recall 
any discussion of a transaction in which it was alleged that 
Fincke had sold engines to Amtorg Trading Company, of 
the Soviets, and on which there had been no division of the 
profits, do you recall that? A. Well, they spoke of fhem 
as the Russians, whether that was discussed at the tirbe, I 
don’t remember any particular details about it, but it wpuld 
seem—it was a sizeable amount. 

Q. As a result of these meetings that you had with Bfirns 
and Fincke, they did enter into a written agreement ?j A. 
Yes sir. 

Q. And who drew up that agreement, do you recall? A. 
Mr. Burns and myself. 

Q. And were you present when they both signed it? A. 
Yes sir. 

Q. Where did that take place? A. Burns signed jit, I 
believe, in my office, and Fincke signed it out at the aifport 
in the presence of Burns and myself. 

Q. At the time he gave him a thousand dollar 

112 check? A. Yes. 

Q. At the airport, at the time Fincke gave Buijns— 

A. Yes. 
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Q. —a thousand dollar check? A. That is right. 

Q. I believe you stated that Fincke—leave this off. 

(Discussion off the record) 

Q. Take this. Mr. Van Horn, the answers that you have 
given here are based on statements made to you by Mr. 
Burns and Mr. Fincke, and not on any knowledge that you 
might have had of your own, of these various transactions? 
A. That is right, just strictly from what they told me. 

Q. And I believe you stated that you had no recollection 
of any discussion of dealings that they might have had with 
Bob Smith and Aviation Activities? A. No, I don’t; I do 
remember them talking about Aviation Activities but I don’t 
remember any particular transactions that they had with 
them, I don’t think it entered into this particular discus¬ 
sion, other than occasionally they referred to McGee or 
Bob Smith or—it seems as though there were some engines 
that were in question, I think they both just shoved it off 
and agreed it wouldn’t enter into it. 

Mr. Adams: Well, I believe that is all I want to ask him. 

Mr. McCormick: I believe that’s all I have to 
113 ask the witness at this time. 

Mr. Adams: Thank you. 

R. H. Van Horn 

State of Texas 

County of Dallas 

Subscribed and sworn to before me by the said witness, 
Roy H. Van Horn, on this the 8th day of February, A. D. 
1949. 

Denis Dineen 
Notary Public in and for 
Dallas County , Texas. 
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114 L. H. Luckey, one of the witnesses named in the 
foregoing caption, being first duly cautioned and 

sworn, testified on his oath as follows: 

Direct Examination 
By Mr. Adams: 

Q. What is your business, Mr. Luckey? A. Oh, I am in 
the airplane engine business. 

Q. How long have you been, in that business? 4-. Oh, 
since August of 1946. 

Q. Do you operate as an individual, or as a corporation? 
A. A corporation. 

Q. What is the name of it? A. L. H. Luckey Conjipany. 
Q. A Texas corporation? A. No, Delaware. 

Q. What was your business prior to the time you became 
engaged in that business? A. Well, from 1936 to >41, I 
was operations manager for Braniff Airways, and from 
1941, 1944, I was Vice-President and General Manager of 
Pioneer Air Lines, until August of ’46. 

Q. Do you know Mr. Thomas R. Burns? A! I do. 

115 Q. How long have you known him? A. Ohj since 
along in April or May, it must have been in May of 

1947. 

Q. What was his business at that time? A. Oh, he was 
president of the United Nations Engineering and Export 
Corporation. 

Q. Do you know what the business of that corporation 
was? A. Well, I knew that they dealt in surplus materials, 
that is on surplus airplane material, mainly. 

Q. Is that knowledge of their business based upon what 
Mr. Burns told you? A. Yes. 

Q. Do you know Mr. Richard F. Fincke? A. Yes. 

Q. How long have you known him, Mr. Luckey? A. 
Well, I have known him since about the same length of 
time, maybe a week longer. 

Q. Where did you meet these gentlemen? Here in 
Dallas? A. I met Mr. Fincke here in Dallas; I m6t Mr. 
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Burns in Washington. I had known of Mr. Burns prior to 
this time but I had never been acquainted with him. I 
talked with him once on the telephone and when he was 
with the War Assets. 

Q. What was Mr. Fincke’s business, if you know? A. 
Well, Mr. Fincke was president of Alpine Corporation, 
which at that time was in the business of selling 

116 airplane parts and engine parts and also, I believe 
he and Mr. Burns both were representing the Cobell 

Company in Washington. 

Q. What was the Cobell Company? A. That is the war 
assets dealer that was located at that time at Grand Prairie, 
which has since been moved to Fort Worth. 

Q. Did I understand you to say that both Mr. Burns and 
Mr. Fincke represented Cobell? A. That is my under¬ 
standing, that is, they told me that. 

Q. That understanding is based on what— A. Yes. 

Q. —Fincke and Burns had told you. What was your 
understanding as to any relationship, business relationship, 
between Fincke and Burns? A. Well, at the time I first 
met Mr. Burns we were on a deal with Fincke and Burns 
jointly. Now, this was all understanding, they were 
jointly, because Fincke was doing the talking. 

Q. That understanding was based on what they told you? 
A. Yes, and they would phone each other back and forth 
and say—Fincke, under the name of Alpine Corporation, 
wanted to buy some engines I had, and they made a deal 
with Mr. Castleberry, at Southwest Airmotive, to process 
these engines. 

117 Q. You say they, you mean— A. Well, Fincke 
made the deal. 

Q. All right? A. And at that time there was—no pay¬ 
ment had been made for the engines, so I had an agree¬ 
ment with Southwest they would have no, hold no liens 
on the engines, I would hold anyone they did, if they went 
ahead and processed them before Fincke got his money up. 
Some few days later, after they were here, why, I have the 
exact dates on the agreements, but I don’t have them with 


me, Mr. Fincke called me and asked that Mr. Castleberry 
and myself come to Washington, that he was going to pay 
me $123,000 cash for 123 engines. When we got to Wash¬ 
ington, why, Fincke didn’t have the money, so he would 
phone Burns back and forth, and they made two or j three 
agreements, and they made an alternate proposal, that 
Fincke made the proposal, after talking to Burns aid we 
went to—I returned to Dallas and they, oh, about a week 
later, Fincke came down here and said he would have the 
money and at that time made a deposit of $20,000 as a 
deposit on some eighty engines, with the understanding 
that if I would look after the processing of these engines I 
was to receive one-third of the profit, in addition t|o the 
thousand dollars. 

Q. Now, this trade that you were on, was that with 
Burns— A. That was with the Alpine Corporation. 
118 Q. That was with the Alpine Corporation? A. 

Yes, because the Alpine Corporation had the| pur¬ 
chase order from the Amtorg Trading Company, which I 
did not, at that time, know who was buying them, because 
they told me they were going to the Brazilians at that time. 

Q. You discussed the matter with both Burns and 
Fincke? A. Yes. 

Q. Well, did you ever have any dealings with the United 
Nations Enginering and Export Corporation? A. Thd only 
dealings I had with the United Nations Engineering & Ex¬ 
port Corporation was a joint venture, where we agreed to 
sell to T. W. A. some 1,810 new and used aircraft engines. 

Q. Now, who was United Nations Engineering & Export 
Corporation? What was your understanding about who 
that was? A. Well, my understanding at the time this! deal 
was made with T. W. A., that was Mr. Burns and his ipime- 
diate family, because that was not made until August. | 

Q. August of what year? A. 1947. 

Q. Well, did you understand that Mr. Fincke had any in¬ 
terest in that company? A. No, because they had—toere 
quarreling, and had dissolved their partnership, and ithey 
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had notified each other, I think, that they were no 

119 longer in partnership, I don’t know that to he a fact, 
that was just hearsay from both parties. 

Q. When was it your understanding that they had noti¬ 
fied each other that they were— A. About June 30, I 
believe. 

Q. Of what year? A. ’47. 

Q. What was your understanding prior to that time as 
to their interest in that United— A. That they were 
partners. 

Q. —Nations Engineering and Export Corporation? A. 
Well, they—I did not know anything about the corporate 
structure at that time, I was not interested in it. 

Q. Was it your understanding, from your discussions 
with both parties, Burns and Fincke, that they were both, 
up until the dissolution of the partnership, that both the 
Alpine Corporation and the United Nations Engineering & 
Export Corporation were both a part of the partnership? 
A. Yes, but I had discussed this one day, we were sitting 
in the office, they told me, and I said, “How come you have 
two corporations when you guys are partners, this is going 
to cause a runkus one of these days around here. You 
fellows running two corporations and still being in part¬ 
nership.” 

Q. WTiat explanation was given to you? A. None. They 
had reasons for doing that. 

120 Q. Now, do you recall, Mr. Luckey, when in No¬ 
vember, in the latter part of November, 1947, when 

Mr. Burns and Mr. Fincke were here in Dallas conferring 
with Mr. Van Horn, attempting to make some adjustment 
of their differences? A. Yes, they had this conference in 
the Loma Alto Hotel, and sometime in the afternoon, 2:30 
or 3:00 o’clock they asked me would I come down there. 

Q. Who called you, do you recall? A. Fincke, I believe 
Q. Did you go down to the Loma Alto Hotel? A. Yes. 
Q. Who was there? A. Mr. Fincke, Mr. Van Horn and 
Mr. Burns. 
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Q. Now, you all discussed some particular transaction 
you had with them? A. No, Mr. Van Horn had a pencil 
and some paper there, and he was making notes bacjk and 
forth and he asked me did I think, Fincke asked me,j I be¬ 
lieve, I don’t know, he said, “Do you think, was it your 
understanding that these fellows were partners?” I says, 
“Well, it is my understanding that Burns was a partner 
with Fincke at the time that, this is my understanding, that 
when the engines were sold to Russia, and they were part¬ 
ners,” and he said, “Well, what is your opinion oh the 
TWA deal?” 

“Well,” I said, “I would be of the opinion that 

121 the TWA deal,” there was no contract signed or 
anything like that earlier than that, but sometime 

before June 30, they had agreed to make a joint venture 
between the United Nations Engineering Company and the 
L. H. Luckey Company, which, at that time, was not a cor¬ 
poration. That was, we just used, the purchase orders 
were just taken in my name, because I was having tb put 
up some of the money and Burns only put up one thousand 
dollars, I think, as one deposit, and so, I was putting up 
fifty thousand dollars, and arranged all the credit, and so, 
I was going to handle all the money. 

Q. So what was your statement to them? A. T^iat I 
thought at the time that we made that agreement that; they 
were partners, and there is no doubt about that, because 
they were partners up until June 30, I think you will find. 

Q. And this deal was entered into before that time? A. 
Yes, just a verbal agreement, I mean, it was a verbal agree¬ 
ment, it was made in a bar, you can leave that out, it was 
made in the Willard Hotel. 

Q. That was the engines which were sold to 
That is right. 

Q. Do you know how much profit was made on that 
action? A. Well, it was more than fifty thousand. 

Q. Well, do you know from your own 

122 or from your discussions with either one of 




whether or not Burns recognized Fincke as a part¬ 
ner in that deal, and share in the profits? A. I don’t think 
he did, I don’t think he recognized Fincke as a— 

Q. Bnt your statement to them there at the time— A. 
Yes. 

Q. —based on your conversations with the two of them 
in the past— A. Yes. 

Q. —was that in yonr opinion— A. That everything 
one of them done that the other was a partner with him. 

Q. —was that they were snch partners at the time this 
deal— A. That is right. 

Q. —was instigated? A. That is right. 

Q. And negotiations began. Aside from this particular 
transaction you have just told about, I suppose you know 
nothing about their other business deals, have no knowl¬ 
edge of your own about them at all? A. No. 

Q. And your answer with reference to whether or not a 
partnership existed between these two men was 
123 based on statements made to you by them? A. That 

. is right. 

Q. Do you have any corerspondence in your file from 
either one of them, or both of them, with reference to this 
transaction? A. No. 

Q. Mr. Luckey, do you, of your own knowledge, know any¬ 
thing about any transactions that they might have had with 
Bob Smith or Aviation activities? A. Oh, I know that they 
had a transaction with—which United Nations—now, this 
is their statements, and some of Mr. McGee’s, a partner of 
Bob Smith, told me that they lent Burns some forty or 
forty-five thousand dollars, for what, I don’t know. 

Q. Uh-huh. A. But I know the other day Burns and I 
had a deal, selling the Chinese some engines, and I paid 
Burns some eleven thousand five hundred dollars, and he 
come in here and he asked me originally to pay that to the 
Aviation Activities on his note, and it was later—he 
dropped the girl in my office a letter asking to send the 
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check to Washington, so he could pay it through Mr. In¬ 
gram, the other partner of Bob Smith. 

Q. You say the other day? A. Oh, a couple of weeks 
ago, the details of my business, I don’t know anything 
about it, all I do is make the trade. 

124 Q. Whatever agreement that Burns and Fincke 
entered into, you had no part in it, other than to 
make your statement to them and Mr. Van Horn? A. That 
is right. 

Q. With reference to this one deal? A. That is rigjht. 

Mr. Adams: I believe that is alL Do you want to ask 
anything? 

Mr. McCormick: No. 

I 

L. H. Lttckey, 

Witness 


128 Filed Mar 23 1948 

Praecipe 

i 

IN THE DISTBICT COURT OF THE UNITED STATES 
FOR THE DISTBICT OF COLUMBIA 

the 23rd day of March, 1948. 

Civil Action No. 433-48 j 

Tom B. Burns 
v. 

Richard F. Fincke 

The Clerk of said Court will dismiss the complaint, j with 
prejudice, in the above-entitled cause. 

Dahlgben, Dabbaqh & Close 
B y Jack B. Darragh 
1406 “G” Street, N.W. 
Attorneys for Plaintiff 
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Praecipe 

129 Filed Mar 23 1948 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

the 23rd day of March, 1948. 

Civil Action No. 433-48 

Tom R. Burns 
v. 

Bichard F. Fincke 

The Clerk of said Court will dismiss the defendant’s 
counterclaim, with prejudice, in the above-entitled cause. 

0. R. McGuire 
Southern Building 
Attorney for Defendant 

Civil Docket 
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DISTRICT OF COLUMBIA 


Date Proceedings ] 

1948 Deposit for cost by 1 

Feb. 2 Complaint, appearance & Exhibit “A” 
filed 

Feb. 2 Summons, copies (1) and copies (1) of 
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Feb. 28 Ans. of deft, to complt. & counter¬ 
claim of deft., cert, of ser. app. 0. R. 
McGuire filed 

Mar. 19 Pltff’s. ans. to deft’s, counter-claim, 
cert, of service filed 
Mar. 19 Calendared (N) 

Mar. 23 Praecipe entering dismissal of this 
cause of action with prejudice by 
counsel on both sides 


Fees Total 
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Appellants, fltfg ^ ^ 


EICHAED F. FINCKE AND TBETa^S 
CORPORATION, Appellees. " ■ 


CLERK 


Appeal from the United States District Court for the 

District of Columbia. 


Stanley Su yd am, 
Attorney for Appellant , 
1406 G Street, N. W., 
Washington, D. C. 


Pskss or Byron S. Adams. Washington, D. C. 





STATEMENT OF QUESTION PRESENTED. 

The question presented is whether or not the bringing of 
an action by Appellants, in the lower court, to enforce a 
contract of settlement of differences which had arisen be¬ 
tween Appellants and Appellees, which action together with 
Appellees ’ Counterclaim was dismissed with prejudice,* 
precluded Appellants from bringing and maintaining a new 
action upon the basis of a claim of Appellants which pre¬ 
dated the “settlement contract” which “settlement con¬ 
tract” had been repudiated by Appellees and rescinded by 
both parties and as a consequence both parties restored to 
status quo ante. 


* See “Point I” of “Argument” (post). 
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IN THE 


United States Court of Appeals 

Fob the District op Columbia Circuit 


No. 11027 


THOMAS R. BURNS AND UNITED NATIONS 
ENGINEERING & EXPORT CORPORATION, 

Appellants, 

I 

v. 

RICHARD F. FINCKE AND THE ALPINJf 
CORPORATION, Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


i 

JURISDICTIONAL STATEMENT. j 

i 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia entering 
judgment in favor of the Appellees and against the Appel¬ 
lants upon the ground that the suit brought by Appellants 


against Appellees could not be maintained because, ac¬ 
cording to the Lower Court, Appellees’ plea of res judi¬ 
cata was a good plea. The jurisdiction of this Court is 
supported by Section 1291 of Title 28 of the United States 
Code. 

PRELIMINARY STATEMENT. 

The case which is here on appeal in this Court was 
brought in the Lower Court following an earlier action, also 
brought in the Lower Court between the same Plaintiff and 
Defendant. The first case brought in the Lower Court bore 
the Lower Court’s Number “Civil Action No. 433-48”. 
Because the record in the first case, i.e. CA-433-48, was 
made a part of the record in the second case, i.e. CA-2332- 
48, the Joint Appendix herein contains the pleadings in 
both cases. The Court will find that care must be exercised 
in considering this appeal to differentiate between the pro¬ 
ceedings in the first and in the second cases. 

On the 2nd day of February, 1948, Thomas R. Burns filed 
a Complaint for damages for a breach of contract and for 
specific performance thereof against Appellee, Richard F. 
Fincke, in the District Court of the United States for the 
District of Columbia (CA-433-48) (App. Ex. G, pp. 22, 23, 
24). Thereafter the Appellee Richard F. Fincke filed his 
answer to such Complaint and counter-claimed against Ap¬ 
pellant (App. Ex. H, pp. 25, 26, 27, 28). On March 19,1948 
the Plaintiff filed his Answer to Defendant’s Counterclaim 
(App. Ex. I, pp. 28, 29). On the 23rd day of March, 1948 
the Plaintiff in the above mentioned case of Burns v. Fincke 
(CA-433-48) filed a Praecipe requesting that the Complaint 
in that case be dismissed “with prejudice”, and the Defen¬ 
dant in that case, Richard F. Fincke, likewise filed a Prae¬ 
cipe requesting dismissal of the counterclaim above re¬ 
ferred to “with prejudice” (App. 81, 82). Thus, on March 
23rd, 1948, both the Plaintiff and Defendant had filed in the 
Office of the Clerk in the case of Burns v. Fincke (CA-433- 
48) Praecipes seeking to dismiss the Complaint of the Plain- 
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tiff and the Counterclaim of the Defendant. However, the 
lower court in that case entered no order upon the subject 
Praecipes. Hereafter, under point III of this brief and 
in the “Statement of Facts’’ (post), the nature of the ac¬ 
tion in the case of Burns v. Fincke, supra, and the relief 
sought by the Plaintiff, and that sought by the Defendant 
in that case will be described. 

Following the events described above, on June 4, |l948, 
Thomas R. Burns filed a Complaint for Conversion against 
Richard F. Fincke and the Alpine Corporation in the United 
States District Court for the District of Columbia (CA- 
2332-48) (App. 2, 3), and on June 28, 1948, the Appellees 
filed their Answer (App. 3, 4). On October 19,1948, the Ap¬ 
pellant Thomas R. Burns filed a motion for joinder of Addi¬ 
tional party plaintiff and for leave to amend the Complaint 
(App. 5, 6), which motion was granted on the 5th day of 
January, 1949 (App. 8). On February 4, 1949, Appellants 
filed a motion for summary judgment (App. 8, 9).i On 
March 16, 22, 1949, the Honorable Matthew F. McGuire, 
District Judge, denied Appellants’ motion for summary 
judgment upon the ground that there was a controverted 
issue of fact present in the case. (App. 34). On M^y 6, 
1949, the Appellees filed a motion for summary judgpient 
(App. 34) and on May 11, 1949, Appellants filed a second 
motion for summary judgment (App. 35). On May 24,1950, 
the Honorable Matthew F. McGuire, Judge, granted Appel¬ 
lees’ motion for summary judgment (App. 38), and judg¬ 
ment was entered thereon on May 31, 1950 (App. 39). j On 
June 5, 1950, Appellants filed a motion to vacate the judg¬ 
ment for Appellees, and to enter judgment for the Appel¬ 
lants (App. 39, 40, 41)~and on June 20,1950, the Honorable 
Matthew F. McGuire, Judge, rendered a memorandum Opin¬ 
ion to the effect that the Court was in error in grafting 
the Appellees’ motion for summary judgment and vacating 
the same and ordering the case to trial sua sponte (App. 
41-46). On June 30, 1950, the Honorable Bolitha J. Laws, 
Chief Judge, made an order, predicated upon the memo¬ 
randum opinion of Judge McGuire referred to above, vacat- 


ing Judge McGuire’s order granting Appellees’ motion 
for summary judgment (App. 47). On February 2, 1951, 
the Lower Court made a pre-trial order based, in chief, 
upon the Memorandum Opinion of Judge McGuire, referred 
to above, ordering the case to trial upon the single issue 
of fact as to whether or not there had been a conversion 
by Appellees of certain monies, as alleged in the Complaint 
herein (App. 47, 48). On March 7, 1951, the cause came on 
for trial upon the issue of fact referred to above, at which 
time the Honorable Walter M. Bastian, Judge, made and 
entered a memorandum, in effect granting Appellees’ mo¬ 
tion for summary judgment and on March 19, 1951, entered 
Judgment in favor of the Appellees and against the Appel¬ 
lants (App. 49, 50), and directing that the parties submit 
proposed Findings of Fact and Conclusions of Law in con¬ 
formity with the subject memorandum. On March 19,1951, 
the Appellants filed their proposed Findings of Fact and 
Conclusions of Law (App. 50-56) and on that same day the 
Court denied Appellants’ proposed Findings of Fact and 
Conclusions of Law (App. 56) and approved the Appellees’ 
proposed Findings of Fact and Conclusions of Law (App. 
56-62), entering judgment on that same day in favor of the 
Appellees (App. 62). Notice of appeal from the subject 
judgment was filed on April 17, 1951 (App. 62) and in due 
course, within the time prescribed by law and the rules of 
this Court, appeal from the subject judgment was perfected. 

STATEMENT OF FACTS. 

In order to confine this brief within reasonable limits 
rather than here restate the facts, which are germaine to 
the issues in this case, the Court’s attention is directed to 
the “Findings of Fact” made by Judge Bastian and set 
forth in the Appendix hereto beginning on page 57 and con¬ 
tinuing to the top of page 61. 

The facts as so found by Judge Bastian are complete and 
correct with the following exceptions: 



At page 59 of the Appendix the Court will find that 
Judge Bastian stated that 

1. “ Fincke charged that Burns knew of the inaccuracy 
of the description of the engines at the time of the 
conference and the agreement. Fincke refused to ac¬ 
cept delivery of the 16 engines and demanded refund 
of the payment of $1,000.00 which he had made. 
Burns refused to make the refund and insisted that 
Fincke accept the said engines and pay the balance 
of the agreed price of $23,300.00 therefor. ,, 

2. “The record in No. CA-433-48 further shows th&t be¬ 
fore said action came on for trial Burns made an 
offer to refund to Fincke the said sum of $1,000.00 
and to file a praecipe requesting that the complaint 
be dismissed with prejudice if Fincke would file a 
praecipe that the counterclaim be dismissed jwith 
prejudice. Fincke accepted the said offer, Burns re¬ 
funded the $1,000.00 and filed a praecipe in CA-433- 
48 requesting that the complaint be dismissed ‘with 
prejudice.’ Fincke likewise filed a praecipe request¬ 
ing that the counterclaim be dismissed ‘with preju¬ 
dice. 9 Both the complaint and the counterclaim yrere 
dismissed with prejudice.” 

i 

These observations of the trial judge expressed ip. his 
Findings of Fact are not accurate nor are they complete. 

It is a fact, supported by the record herein, that on Janu¬ 
ary 31,1948, Richard F. Fincke wrote to John O. Dahlgren 
a member of the firm of Dahlgren, Darragh & Close (Attor¬ 
neys of record for Burns in this litigation), claiming! that 
said agreement of November 24, 1947, had been obtained 
under a misrepresentation of fact and expressly denounc¬ 
ing the agreement in writing as follows: 

“* * * I therefore denounce the agreement of Novem¬ 
ber 24,1947, as one to which my signature was obtained 
by misrepresentation and demand the return of the 
$1,000.00 paid by me to Burns as evidence of good 
faith.” (See Affidavit of Thomas R. Burns App.il2). 
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It is also a fact that the Appellees, answering the com¬ 
plaint in CA-No.-433-48, averred as follows: 

“* * * But for snch representation by plaintiff (re¬ 
garding the character of the engines) which was known 
by the plaintiff and not by the defendant to be false and 
fraudulent when made the defendant would not have 
signed the said agreement dated November 24, 1947. 
When plaintiff admitted his false and fraudulent rep¬ 
resentation, as aforesaid, the defendant denounced the 
agreement and refused to he hound hy its terms because 
it was obtained from the defendant by false and fraud¬ 
ulent misrepresentations of the plaintiff and was there¬ 
fore void.” 0 (App. 26, 27). 

As has been noted the Trial Judge, Bastian, in his Find¬ 
ings of Fact (App. 57-61) found as a fact that “both the 
complaint and the counterclaim were dismissed with preju¬ 
dice.’ ’ This is not the fact as will be hereinafter demon¬ 
strated.** This erroneous finding of fact found its way 
into the trial judge’s Conclusions of Law (App. 61) and of 
course had a material bearing upon the basis for the trial 
judge’s action in granting judgment for the Appellees. 

The record in No. CA-433-48 shows that before that ac¬ 
tion came on for trial Bums responded to Fincke’s demand 
to 'refund to Fincke the sum of $1,000.00 which Fincke had 
paid Burns upon the signing of the “settlement agreement” 
anj upon condition that Fincke would accept the return of 
the $1,000.00 previously paid to Burns, upon the signing of 
thq “settlement agreement,” Bums agreed to file a Prae¬ 
cipe requesting that his Complaint be dismissed with preju¬ 
dice if Fincke would file a Praecipe requesting that his 
Counterclaim be dismissed with prejudice (See Ex. “J” 
and “K” attached to “Affidavit of Thomas R. Burns” 
App. 29, 30). 


# Parenthetical matter and italics supplied. 

* See Point I of Argument herein {post). 
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STATEMENT OF POINTS. 

1. The lower court should have granted Appellants ’ mo¬ 
tion for summary judgment and should have denied Ap¬ 
pellees’ motion for summary judgment. 


2. The lower court erred in finding as a fact that the 
Complaint and the Counterclaim in CA-433-48 had been dis¬ 
missed “with prejudice” or otherwise. 

3. The lower court erred in failing to find as a fapt that 
the Appellees, or Richard F. Fincke (Appellee) had re¬ 
pudiated and denounced the agreement of November 24, 
1947. 

4. The lower court erred in not finding as a fact tljiat the 
action of Burns (Appellant) in returning to Fincke the 
$1,000.00, which had been paid by the latter to the fjormer 
upon the signing of the agreement of November 24| 1947, 
constituted a rescission of that agreement restoring the 
parties thereto to status quo ante. 

5. The lower court erred in concluding, as a master of 
law, that “Whether it be concluded that the present jaction 
must fail because of res judicata, estoppel by judgment, or 
an ordinary settlement by compromise merged in the judg¬ 
ment entered in CA-433-48, the result is the same tljat the 
present action cannot be sustained.” 

i 

SUMMARY OF ARGUMENT. 

(1) As no order of dismissal of either the Complaint or 
the Counterclaim in CA-433-48 was ever entered by the 
Lower Court in that case, the Lower Court’s decision in 
the instant case, i.e. CA-2332-48, that the relief there Sought 
was res judicata, cannot be supported. The record dis¬ 
closes that no order of dismissal in CA-433-48 wafe ever 
entered. 

(2) In view of the fact that the Appellee repudiated and 
disaffirmed the settlement contract of November 24, 1947, 
and had demanded and received the return of his good faith 
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deposit and as the Complaint and the Counterclaim in CA- 
433-48 based upon that contract were dismissed, the parties 
to that contract were restored to status quo ante and there¬ 
fore the plea of res judicata will not lie. 

(3) Even if this Court should hold that the first action 
and the Counterclaim in CA-433-48 had been properly dis¬ 
missed “with prejudice,*’ such does not preclude Appel¬ 
lant from maintaining the present action for the reason 
that the cause of action in the first case is and was entirely 
different from the cause of action in the second case. 

(4) The plea of res judicata or estoppel cannot be main¬ 
tained in the absence of identity of issues in the first and 
in the second case. 


ARGUMENT. 

Point I. 

As no order of dismissal of either the Complaint or the 
Counterclaim in CA-433-48 was ever entered by the 
Lower Court in CA-433-48, the Lower Court’s decision 
in the instant case (CA-2332-48) that the relief there 
sought was res judicata, cannot be supported. 

The record discloses that while it is true that the Plain¬ 
tiff in CA-433-48 executed and filed with the clerk of the 
lower court a Praecipe authorizing the cleric of the court to 
dismiss the Complaint in that case and while the record 
discloses that the defendant in CA-433-48 likewise filed a 
Praecipe in that case authorizing the clerk of the court to 
dismiss the defendant’s Counterclaim (App. 81-82), the rec¬ 
ord also discloses that no order dismissing either the Com¬ 
plaint or Counterclaim in CA-433-48 was ever made or en¬ 
tered by any judge of the lower court (App. 82). 

Thus, as pointed out by Judge McGuire, the attempts of 
counsel for the plaintiff and defendant in CA-433-48 to dis¬ 
miss the Complaint and the Counterclaim were futile. Upon 
this subject Judge McGuire had this to say (App. 44). 
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“First of all the dismissal of C. A. 433-48 was sought 
to be effected by voluntary order. The only way this 
can be done under the Rule 41 (a) (1) (11) FRCP is by 
a stipulation of dismissal signed by all the parties, 
since an answer and counterclaim had been filec|L Since 
this was not done, technically at least the cause was not 
properly dismissed. The effect of this application of 
the Rule is that the case is still in court and therefore 
as a consequence there is no judgment upon which a de¬ 
fense of res judicata could be predicated. If. 8. v. 
Lyman, 125 F. (2) 67-70 (C. C. A. 1st 1942).” • 

It is submitted that Judge McGuire is correct in his state¬ 
ment of the law. The fact is that the Complaint of Bums 
against Fincke in Civil Action 433-48 and the Counterclaim 
of the defendant, Fincke, in that case have never been dis¬ 
missed. Therefore, for the purposes of this actioiji there 
has been no adjudication in the lower court of the res in 
that case (CA-433-48) and therefore, upon these facts and 
upon this point alone this Court should reverse the decision 
of the lower court in the instant case, i.e., Civil Actioh 2332- 
48. 

Point n. 

As Appellees have repudiated and disaffirmed the contract 
of November 24,1947 and have demanded and received 
the return of their good faith deposit and as the Com¬ 
plaint and the Counterclaim (CA-433-48) based upon 
that contract were dismissed the parties to that con¬ 
tract were restored to status quo ante. 

i 

As has been pointed out heretofore Fincke denounced 
and repudiated the settlement agreement of November 24, 
1947, and demanded the return of the $1,000 which he had 
paid Burns upon the signing of that agreement (see Affi¬ 
davit of Bums, App. 12). In response to Fincke’s demand 
Counsel for Bums remitted the $1,000 to Counsel for Fincke 
(see Exhibit J, App. 29) and Counsel for Fincke aclmowl- 
edged receipt of the $1,000 and its acceptance on behalf of 
Fincke (see Exhibit F, App. 30). This exchange of letters 


# See “Supplement,” p. 20, post. 
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between Counsel for Burns and Counsel for Fincke, to¬ 
gether with Fincke’s repudiation of the settlement contract 
of November 24,1947, clearly demonstrates that it was the 
intention of Burns and Fincke to reverse the situation which 
had been created by the execution of the contract of Novem¬ 
ber 24, 1947, and that it was their intention to dismiss the 
action (CA-433-48) predicated thereupon. The Praecipes 
which are referred to in the two letters, reference to which 
has been made above, were in fact filed with the Clerk of 
the Lower Court in CA-433-48 (see App. 81, 82). 

Certainly under these circumstances it is manifest that 
it was the intention of the parties to the contract of Novem¬ 
ber 24,1947, to set it aside and to restore themselves to the 
situation in which each was prior to the settlement contract 
of November 24,1947. 


, Point m. 

Eveh if this court should hold that the first action and 
counterclaim (CA-433-48) have been properly dismissed 
with prejudice, such fact does not preclude Appellants 
from maintaining the present action for the reason that 
the cause of action in the first case is and was entirely 
different from the cause of action in the second case. 

Reduced to its simplest terms what transpired in these 
cases may be stated as follows. Prior to the bringing of 
either the first or the second action by Burns against 
Fincke, these two persons had engaged in several joint ven¬ 
tures. Burns, or his Company, owned certain aircraft en¬ 
gines and parts. These engines or parts thereof were sold 
and tFincke received and retained the proceeds of the sale 
thereof, and Fincke refused to remit to Bums the money 
thus belonging to Bums. Numerous other points of differ¬ 
ence existed between Burns and Fincke so that they decided 
to resolve their differences and to sever any further busi¬ 
ness connection between them. On November 24, 1947 
(App. 24, 25) Bums and Fincke entered into a settlement 
contract, under which each party thereto was to perform 
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certain undertakings. At the time of the signing ofj this 
contract Fincke gave Burns the sum of $1,000, which the 
contract called for, and agreed to make certain other pay¬ 
ments and to do certain other things at a later time. Btirns, 
among other things, agreed to give Fincke a bill of sale for 
certain aircraft engines. 

On January 31, 1948, Fincke denounced the settlement 
contract of November 24, 1947, and demanded the return 
of the $1,000 which he had paid Burns at the time ot the 
signing of that agreement (App. 12). On February 4, i949, 
Bums sued Fincke for damages for breach of contract and 
for the specific performance thereof (App. 22-24). 

On March 22, 1948, in response to the demand of Fjtacke, 
referred to above, Burns returned to Fincke the $1,000 
which had been paid by the latter to the former upoja the 
signing of the settlement contract. This sum was accepted 
by Fincke (App. 29 “Exhibit J,” 30 “Exhibit K”) an|d the 
praecipes referred to in “Exhibits J” and “K” were filed 
in that action, i. e. CA-433-48 (App. 81, 82), such being filed 
on March 23, 1948. 

On June 4, 1948, Burns brought a second action against 
Fincke, i.e. Civil Action 2332-48 (the case now on appeal 
from the decision of the Lower Court). In this suit which 
was an action for conversion, Burns sought to recover the 
sum of $14,000.00, representing the proceeds of the sale of 
certain parts of aircraft engines which belonged to IJurns 
(App. 2, 3). The defense, in chief, made by Finck^ was 
that the subject matter of Burns’ conversion action was 
res judicata because of the dismissal of the Complaint and 
Counterclaim in the earlier suit which has been referred to 
(App. 4, 5). 

This then was the posture of the case when the Trial 
Court Judge (Bastian) made and filed his Findings of IFact, 
Conclusions of Law and Judgment (App. 56-62), which 
Judgment was to the effect that whether it be concluded, 
that the present action must fail because of res judicata, 
estoppel by judgment or an ordinary settlement by[ com¬ 
promise merged in the judgment entered in CA-433-48, the 

i 

i 

i 


i 


result is the same and that the present action could not be 
sustained (App. 61). This conclusion of the trial judgment 
was based on his mistaken conception, as expressed by him, 
as follows: 

44 There is identity of subject matter in CA-433-48 
and in the present action in that both actions arose out 
of partnership or joint venture transactions between 
the parties. The first action sought to enforce the com¬ 
promise and settlement agreement and to obtain a 
money judgment thereunder while in the present ac¬ 
tion it has been stipulated by counsel for the respec¬ 
tive parties that the item of $14,000.00 for which judg¬ 
ment is sought constituted a component part of the said 
compromise and settlement agreement (App. 61) 

While both suits had their genesis in the indebtedness of 
Fincke to Burns on account of Fincke’s retention of the 
proceeds of the sale of property belonging to Bums, there 
the similarity stops. It is clear that the subject matter in 
the first action was nothing more nor less than the settle¬ 
ment contract of November 24, 1947. In that action Bums 
sought relief in two respects: (a) he sought damages for 
the breach of that contract by Fincke and/or (b) he sought 
specific performance of that contract by Fincke. Fincke 
had repudiated the settlement contract of November 24, 
1947, and in his answer to Bums’ Complaint for damages 
and specific performance, CA-433-38, Fincke maintained 
that the settlement contract had been obtained by Bums 
by false and fraudulent misrepresentation and that the 
agreement was thus void (see Fincke’s answer in CA-433- 
48-2nd Defense) (App. 26, 27). In Fincke’s Answer he 
counterclaimed for the return of the $1,000, which had been 
paid by Fincke to Bums upon the signing of the settlement 
contract of November 24, 1947. 

Had the first case gone to trial upon the merits, the 
Lower Court might have entered one of three orders, as 
follows: 
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(1) Damages might have been awarded by the Court 
to Bums against Fincke for breach of the settlement 
contract, 

(2) The Court might have required Fincke to per¬ 
form the contract, 

(3) The Court might have agreed with Fincke that 
Bums had secured the settlement contract of Novem¬ 
ber 24,1947, by fraudulent misrepresentation and have 
required Burns to return to Fincke the $1,000 which 
the latter had paid to the former upon the signing of 
that contract. 

If the latter order had been entered by the Court in CA- 
433-48, the contract of November 24,1947, would have been 
held by the Court to be void as contended for by Fincke 
and the parties to that contract thus vitiated would have 
been restored to status quo ante and they would have been 
left to such recourse as one might have had against the 
other on account of the $14,000.00 which Fir 3ke admits he 
got and retained as a result of the sale of aircraft i com¬ 
ponents admittedly belonging to Burns. 

However, the first case, i.e. CA-433-48, did not go to [judg¬ 
ment on the merits. Fincke had repudiated the settlement 
contract and demanded the return of $1,000. For reasons 
not material here Burns acceded to Fincke’s demand and 
returned the $1,000 to him and Burns filed a Praecipe;seek¬ 
ing the dismissal of his Complaint and Fincke filed a 
Praecipe seeking the dismissal of his Counterclaim. jEven 
if proper procedure had been followed in conformity; with 
Rule 41(a) (2) of the Federal Rules of Civil Procedure* and 
had a final and appropriate order been entered by the (?ourt 
in the first suit, which was not the case, still Fincke’s! plea, 
made in the second suit i.e. that the matter was res judicata, 
could not be sustained because the matter in contro¬ 
versy in the second suit was entirely different from the 
matter in controversy in the first suit. 


•See Supplement p. 20. 
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While the relief sought by Burns in the second suit had 
its basis in some of the same dealings which Burns and 
Fincke had had before the settlement contract of November 
24, 1947, it is clear that the attempt by Burns and Fincke 
to resolve their differences in a settlement contract was 
futile. To repeat, Fincke repudiated the settlement con¬ 
tract and demanded the return of his good faith payment, 
and Burns repaid that sum to Fincke and the parties were 
left in precisely the same position as though no settlement 
contract had ever been entered into. Under these circum¬ 
stances, there being no identity of issues in the first and 
in the second cases, the plea of res judicata cannot be 
sustained. 

Point IV. 

The plea of res judicata , or “estoppel by judgment”, cannot 
be maintained in the absence of identity of issues in 
the first and in the second suits. 

The reports of decided cases are repleat with expositions 
of the law to the effect that the plea of res judicata will not 
lie in the absence of identity of issues in the first and in the 
second action. In this connection the Court should note 
that no mention whatsoever is made in the “settlement con¬ 
tract” of November 24, 1947, of the sum of $14,000.00 of 
Burns ’ money which had been received and retained by 
Fincke. The Supreme Court of the United States in Crom¬ 
well v. County of Sac, 94 U. S. 351, 364, 365, 24 L. Ed. 195, 
202, speaking of the application of the doctrine of res 
judicata, said: 

“Where the parties and the cause of action are the 
same, the prima facie presumption is that the questions 
presented for decision were the same, unless it appears 
that the merits of the controversy were not involved 
in the issue; the rule in such a case being that where 
every objection urged in the second suit was open to the 
party within the legitimate scope of the pleadings in the 
first suit and that the whole defense might have been 
presented in that trial, the matter must be considered 
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as being passed m rem judicatam, and the former 
judgment in such a case is conclusive between! the 
parties. • * * 

“Except in special cases the plea of res judicata 
applies not only to points upon which the Court wa^ ac¬ 
tually required to form an opinion and pronounce judg¬ 
ment, but to every point which properly belonged to the 
subject of the issue, and which the parties exercising 
reasonable diligence might have brought forward at 
the time.” 

It is obvious that in the first suit (CA-433-48) Fihcke 
could not have brought into issue the question of whether 
or not he owed Burns $14,000.00 prior to the making of the 
settlement contract of November 24, 1947, except possibly 
as an element of proof of the fact, which he did not allege, 
that that contract had been procured by fraud in respect 
of the $14,000.00. The fraud alleged by Fincke in his de¬ 
fense to the first action had nothing whatsoever to do with 
his indebtedness to Burns in the sum of $14,000.00, but 
had to do solely with the condition of the aircraft engines 
which are referred to in the contract of March 24,1947, j and 
these engines had nothing whatsoever to do with thos4, or 
parts of those, which had been sold and the proceeds 
($14,000.00) retained by Fincke. So it is manifest that 
within the four corners of the Pleadings in the first case 
(CA-433-48) the question as to whether or not Fincke had 
converted $14,000.00 of Burns’ money to the former’s pwn 
use was definitely not germane to the issues as joined 
by the Pleadings in the first case. This fact along should 
be conclusive of the question as to whether or not there hvas 
“identity of issues” in the first and in the second case> 
Many other cases decided by the Supreme Court of the 
United States, as well as by Federal and State Courts, Rus¬ 
tam the position contended for here by Appellant. Inj the 
case of Dennison v. United States, 168 U. S. 241, 249, 4^ L. 
Ed. 453, 456, the Court said: 

“Further than this, however, the suit under consid¬ 
eration is not for the same items as those allowed in: the 
former case, but for similar items and case falls within 
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our ruling in Cromwell v. County of Sac ( supra), 
‘that where the second action between the same 
parties is upon a different claim or demand the 
judgment in the prior action operates as an estoppel 
only as to those matter in issue or points controverted, 
upon the determination of which the finding or verdict 
was rendered/ There was no issue raised and decided 
in the former case as to the legality of the several 
items considered separately, but such issue is clearly 
raised in this case.” 

In Virgima-Carolina Chemical Co. v. Kirven, 215 U. S. 
252, 257, 54 L. Ed. 179, 184, the Supreme Court in consid¬ 
ering the application of the doctrine of res judicata said: 

“If the second action is upon a different claim or 
demand, the bar of the judgment is limited to that which 
was actually litigated and determined/ ’ 

In the case of Roberts v. Northern Pacific Railroad Com¬ 
pany, 158 U. S. 1, 28, 39 L. Ed. 873, 883, the Court cited 
with approval the case of Cromwell v. Sac County (supra), 
and quoted from the decision of the Court in that case, as 
follows: 

“* But where the second action between the same 
parties is upon a different claim or demand, the judg¬ 
ment in the prior action operates as an estoppel only 
as to those matters in issue or points controverted, 
upon the determination of which the finding or verdict 
was rendered. In all cases, therefore, where it sought 
to apply the estoppel of a judgment rendered upon one 
cause of action to matters arising in a suit upon a dif¬ 
ferent cause of action, the inquiry must always be as 
to the point or question actually litigated and deter¬ 
mined in the original action, not as to what might have 
been thus litigated and determined. Only upon such 
matters is the judgment conclusive in another action. 
The difference in the operation of a judgment in the 
two classes of judgments mentioned is seen through all 
the leading adjudications upon the doctrine of estoppel. 

“ ‘The cases usually cited in support of the doctrine 
that the determination of a question directly involved 
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in one action is conclusive as to that question in a 
second suit between the same parties upon a different 
cause of action, negative the proposition that the 
estoppel can extend beyond the point actually litigated 
and determined.’* “It is not believed that there are 
any cases going to the extent that because in the prior 
action a different question from that actually deter¬ 
mined might have arisen and been litigated, therefore 
such possible question is to be considered as excluded 
from consideration in a second action between the same 
parties on a different demand, although loose remarks 
looking in that direction may be found in some opinions. 
On principle a point not in litigation in one action can¬ 
not be received as conclusively settled in any subse¬ 
quent action upon a different cause, because it ijnight 
have been determined in the first action. Various con¬ 
siderations, other than the actual merits may govern a 
party in bringing forward grounds of recovery or de¬ 
fense in one action, which may not exist in another ac¬ 
tion upon a different demand, such as the smallness of 
the amount or the value of the property in controversy, 
the difficulty of obtaining the necessary evidence, the 
expense of the litigation, and his own situation 41 the 
time. A party acting upon considerations like these 
ought not to be precluded from contesting in ai sub¬ 
sequent action other demands arising out of the ;same 
transaction.’ ” 

i 

“It was accordingly held in that case that a party 
plaintiff who had been defeated in one action upon 
coupons cut from county bonds because he failed to 
show that he was a bona fide holder for value, wais not 
precluded from showing, in subsequent action brought 
to recover on other coupons cut from the same bfmds, 
that he was such bona fide holder for value of such 
other coupons. Under this contention the plaintiffs 
in error cite Johnson Co. v. Wharton, 152 TJ. 252 
(38:429); but it is not inconsistent with Cromwell v. 
Sac County, 94 U. S. 352 (24:197), which indeed, is 
approved and cited at length. ’ ’ 

The case of Jacobs v. Marks, 182 U. S. 581,45 L. Ed. 1241 
is particularly apt in its application to the facts of thej case 
at bar. 
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In Larsen v. Northland Transportation Company , 292 
U. S. 20, 78 L. Ed. 1096 the Supreme Court held that where 
the claim or demand in a second action between the same 
parties is different from that involved in the prior action 
the judgment in the prior cause is an estoppel only as to 
matters in issue or points controverted upon the determina¬ 
tion of which the findings or verdict was rendered, citing: 
Bates v. Bodie, 245 U. S. 520, 526, 62 L. Ed. 444, 449, 38 S. 
Ct. 182, L. R. A. 1918C, 355; United States v. Moser, 266 
U. S. 236, 241, 69 L. Ed. 262, 264, S. Ct. 66; United Shoe 
Machinery Corp. v. United States, 258 U. S. 451, 458, 66 L. 
Ed. 708, 717, 42 S. Ct. 363. 

Applying the rational of these numerous decisions of the 
Supreme Court of the United States in respect of the plea 
of res judicata, to the facts of case at bar, it is manifest 
that the Lower Court erred in entering judgment for the 
Appellee upon the ground that the matter in controversy 
in the second suit (CA-2332-48) had been adjudicated in the 
first suit (CA-443-48). It has been pointed out that here¬ 
tofore that the question as to whether or not Fincke owed 
Burns $14,000.00, which fact Fincke admits, was not in 
controversy in the first suit. The Court in the first suit 
could not have “adjudicated” that question nor have made 
any finding or order in respect thereof because that ques¬ 
tion was not put in issue by the Pleadings nor could it have 
been. 

The error of the Lower Court has its basis in the idea 
that it is the origin of the cause for dispute which deter¬ 
mines the question on res judicata and not the question of 
fact as to whether or not the subject matter adjudicated in 
the first suit is the same as the subject matter sought to 
be adjudicated in the second suit. Here there was no ad¬ 
judication whatsoever in the first suit, but if it can be said 
that there was an adjudication in the first suit it could have 
been only (a) whether or not the settlement contract of 
November 24, 1947 was void for fraud and if not (b) 
whether or not Fincke had breached that contract by failure 
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to perform and if so (c) whether or not Burns was entitled 
to damages for such breach or to specific performance of 
the contract. 

SU MMAR Y and conclusions. 

From the foregoing it is manifest that the Lower Cburt 
erred in holding and deciding that the second action (pA- 
2332-48) could not be maintained. Under circumstances 
such as are present here, there being no identity of the sub¬ 
ject matter in respect of the first and second suits,! no 
factual basis is present which would justify the Lower 
Court’s action in entering Judgment for the Appellees. 
The holdings of all courts in applying the doctrine of | res 
judicata, under facts substantially similar to those of |the 
case at bar, are in favor of the contention of Appellant and 
are contrary to the holding of the Lower Court in the 
instant case. 

The order of the District Court should be reversed and 
the case remanded for further proceedings not inconsistent 
with the opinion of this Court. 

Respectfully submitted, 

Stanley Stjydam, 

7 

Attorney for Appellant, 

1406 G Street, N. W., ! 

Washington, D. C. 
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SUPPLEMENT. 

TITLE 28 

UNITED STATES CODE 

Chapter 83— Courts op Appeals 

1291. Final decisions of the district courts. 

The courts of appeals shall have jurisdiction of appeals 
from all final decisions of the district courts of the United 
States, the District Court for the Territory of Alaska, the 
United States District Court for the District of the Canal 
Zone, and the District Court of the Virgin Islands, except 
where a direct review may be had in the Supreme Court. 

FEDERAL RULES OF CIVIL PROCEDURE 
Rule 41. Dismissal of Actions 
(a) Voluntary Dismissal: Effect Thereof. 

(2) By Order of Court. Except as provided in para¬ 
graph (1) of this subdivision of this rule, an action shall 
not be dismissed at the plaintiff’s instance save upon order 
of the court and upon such terms and conditions as the 
court deems proper. If a counterclaim has been pleaded 
by a defendant prior to the service upon him of the plain¬ 
tiff’s motion to dismiss, the action shall not be dismissed 
against the defendant’s objection unless the counterclaim 
can remain pending for independent adjudication by the 
court. Unless otherwise specified in the order, a dismissal 
under this paragraph is without prejudice. 
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STATEMENT OF QUESTION PRESENTED 

Whether the appellants having entered into a compromise 
and settlement agreement with appellees of all matters then 
in dispute between the parties arising out of their former 
partnership or joint adventure and appellants having there¬ 
after instituted an action against appellees* in the court 
below by filing a complaint praying for the enforcement 
against appellees of the said compromise and settlement 
agreement and having thereafter, with the written consent 
of appellees and pursuant to an agreement to that affect 
with appellees, voluntarily dismissed the complaint in said 
action “with prejudice” may maintain an action subse¬ 
quently instituted against appellees to recover judgment for 
one “component part” admitted by appellants to have been 
included in the compromise and settlement agreement and 
necessarily included in the prior suit dismissed “with 
prejudice”. The court below, Bastian, J., answered the 
question in the negative. 


* Actually the First Suit was by Burns against Fincke. In the 
Second Suit Burns joined Fincke and his wholly owned corporation, 
except for qualifying shares, as parties defendant. Later, with leave 
of court, opposed by appellees. Bums joined his wholly owned cor¬ 
poration, except for qualifying shares, as a joint plaintiff. (App. 
48-49, Par. 5, stipulation as to stock ownership). 
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Stritrii States fflmtrt at Amalfi 

For the District of Columbia Circuit 


No. 11,027 


Thomas R. Burns and United Nations Engineering & 
Export Corporation, Appellants, 


v. 


Richard F. Fincke and the Alpine Corporation, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


ANSWER BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment in favor of the ap¬ 
pellees and against the appellants on the merits ini a suit 
tried before the United States District Court for the 
District of Columbia without a jury (App. 62). The hold¬ 
ing of the trial court was whether the matter be considered 
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as res judicata, estoppel by judgment or an ordinary settle¬ 
ment by compromise it could not be again litigated. (App. 
50). 

The jurisdiction of this Court on appeal is supported by 
Section 1291 of Title 28, United States Code. 

STATEMENT OF FACTS 
(A) 

The Compromise and Settlement Agreement 

The issue decided by the court below in favor of the 
appellees has arisen on a stipulation of facts (App. 48-49) 
between counsel for the respective parties in the trial 
court and on a record as follows: 

Both Burns and Fincke were trading in surplus war 
supplies and each had a wholly owned corporation in 
which they respectively owned all of the capital stock, 
except qualifying shares, through which, and by which, each 
sometimes purchased and sold, or purchased, or sold, sur¬ 
plus war supplies. (App. 49. Stipulation, 5th paragraph). 
As of November 24, 1947, there were disputed mutual ac¬ 
counts between Burns and his corporation, on the one 
hand, and Fincke and his corporation on the other hand, 
among which was a claim by Burns and his corporation 
to the sum of Fourteen Thousand ($14,000.00) Dollars 
which Fincke had collected for 28 crankshaft assemblies 
for airplane engines which he had sold and which crank¬ 
shaft assemblies were the property of Burns and his cor¬ 
poration. 

This item of $14,000.00 Fincke refused to pay to Burns, 
claiming that Burns had not paid Fincke amounts in ex¬ 
cess thereof which he, Burns, had collected for property 
belonging to Fincke and which Bums had sold. Bums and 
Fincke could not agree between themselves as to a mu- 


tually satisfactory basis on which to settle their respective 
mutual accounts and they agreed to, and did, iheet in 
Dallas, Texas, on November 22-23, 1947 (App. 66) with a 
mutual friend, Mr. Boy H. Van Horn, for the purpose of 
arbitrating their differences and reaching a mutually sat¬ 
isfactory agreement. (App. 65, 8th question and answer). 
The testimony of Mr. Van Horn and that of Mr. L. H. 
Luckey, also a mutual friend, was taken by deposition 
pursuant to the applicable Federal Rule of Civil proced¬ 
ure. By the above referred to stipulation between coun¬ 
sel, these two depositions were made a part of the record 
in the trial court and are in the printed record here. (App. 
63-81). 


It is clear from the testimony of Mr. Van Horn that 
the various and sundry items in the mutual accounts be¬ 
tween the parties were discussed in his presence for some 
two days, including the item of $14,000.00 for the prank- 
shaft assemblies. (App. 73, two questions at top of page 
and answers). 

At the conclusion of these meetings with Mr. Van! Horn 
as arbitrator, Burns and Van Horn prepared a written 
agreement bearing date of November 24, 1947, an<i both 
Fincke and Burns signed it in the presence of Van Horn. 
(App. 73, 6th to 10th questions and answers). Thii com¬ 
promise and settlement agreement is contained pi the 
printed record at three separate places (App. 52-53, 58-59, 
24-25). For convenience, reference herein to thA said 
compromise and settlement agreement will be made [to the 
findings of facts of the trial court wherein the said Agree¬ 
ment is quoted in full (App. 52-53). 

Defendant Fincke paid to Bums $1000.00 on account 
at the time of signing the compromise and settlement 
agreement and agreed, among other things, to take Six¬ 
teen (16) airplane engines, described in the compromise 
agreement as being Eleven (11) new engines and Five (5) 
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engines not used since overhaul, that is, used but over¬ 
hauled engines. Fincke later learned that Bums knew 
the engines were all new engines, not only the ones Fincke 
was to take but the ones which Bums retained for himself 
as well as other engines in the Government lot of engines 
which were for sale (App. 26). Fincke charged fraud and 
misrepresentation on the part of Bums and refused to 
further perform the agreement, demanding return of the 
$1,050.00 he had paid on account. Bums refused to make 
the refund and instituted an action against Fincke in the 
lower court to compel Fincke to perform his part of the 
settlement agreement. 

(B) 

The First Suit by Bums Against] Fincke 

j 

Thereupon Bums instituted suit in the United States 
District Court for the District of Columbia on February 
2,1948, 1 against Fincke. (App. 22-24). There was attached 
to the complaint as Exhibit “A”a copy of the compromise 
and settlement agreement dated November 24,1947. (App. 
24-25). In substance, the prayers in the complaint were 
that Bums have judgment against Fincke for $22,300.00 
with' interest and costs and that Fincke be ordered by the 
court to perform certain other terms of the compromise 
and settlement agreement. (The prayers of the complaint 
in this First Suit will be found in the printed record at 
pages 23-24). 

The defendant Fincke answered the complaint (App. 25- 
28) and also set up a counterclaim for repayment of the 
$1000.00 Fincke had made to Bums. An answer was filed 
to the counterclaim (App. 28) wherein Bums denied hav¬ 
ing tnade any false or fraudulent misrepresentations to 

1 The printed record would indicate that this complaint was filed 
February 4, 1949 (App. 22) but this is incorrect. It was filed 
February 2, 1948. 
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Fincke and denied any legal obligation to repay tlie $1,- 
OQQ.OO he had received from Fincke. 

This first suit was docketed in the office of the clerk of 
the trial court as Burns v. Fincke and given No. 433-48. 
This suit will be hereinafter referred to as the “First 
Suit”. 

This First Suit had not come to trial on March 22^ 1948, 
when counsel for Burns sent a letter of that date to counsel 
for Fincke wherewith there was transmitted a certified 
check in the sum of $1,000.00 drawn by Burns to the order 
of Fincke together with a praecipe signed by said counsel 
for Burns offering the said check to Fincke and offering 
to file the said praecipe instructing the clerk of the District 
Court to dismiss the complaint “with prejudice” if fincke 
■would accept the said check and authorize his counsel to 
dismiss the counterclaim “with prejudice” (App. 291 By 
reply dated March 23, 1948, App. 30) counsel for Fincke 
advised counsel for Burns to the effect that Fincke had 
agreed to the terms stated in the letter of March 22; 1948 
and that the two praecipes had been delivered that day to 
the clerk of the United States District Court. The!Civil 
Docket entry of March 23, 1948 in the office of the said 
clerk shows the filing of “Praecipe entering dismissal of 
this cause of action with prejudice by counsel for| both 
sides”. (App. 81-82). 

The record of this First Suit has been made a p^rt of 
the record in this Second Suit (App. 48, Par. 1 of Stipula¬ 
tions. 

(C) i 

The Second Suit by Bums Against Fincke Now Before 

This Court. 

j 

Shortly alter the dismissal “with prejudice” on March 
23, 1948, of the First Suit by Burns against Fincke, and 
on June 4,1948, Burns filed this Second Suit against Fincke 

I 

i 

i 

i 

i 

I 

i 

i 
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and named as a joint party defendant Fincke’s Alpine 
Corporation in which he owned all of the stock except qual¬ 
ifying shares. (App. 2-3) In this suit Burns alleged that 
Fincke had “converted” the sum of $14,000.00, as the 
proceeds of the 28 crankshaft assemblies, to his own use or 
to the use of his corporation and prayed judgment for 
said amount with interest thereon. It was stipulated and 
agreed in the trial court by and between counsel for the 
parties as to this item that: 

“4. It is further stipulated and agreed that as of 
November 14, 1947, there were disputed mutual ac¬ 
counts between the plaintiffs on the one hand and the 
defendants, on the other hand, and that the claim of 
the plaintiffs for the said sum of $14,000.00, was taken 
into consideration and constituted a component part 
of the compromise and settlement agreement dated 
November 24, 1947, which is Exhibit ‘A’ to the com¬ 
plaint in Burns v. Fincke, Civil Action No. 433-48. ,, 
(App. 49) 

The defendants Fincke and Alpine Corporation filed 
their answer in this Second suit on June 28, 1948 (App. 
3-5), wherein there was set up as a third defense, in perti¬ 
nent part, as follows: 

“The proceeds of the sale claimed in this second 
suit is but one of the debit and credit items on which 
was based the settlement agreement between the par¬ 
ties and allegedly on which settlement agreement the 
prior suit in Tom R. Burns v. Richard F. Fincke, Civil 
Action No. 433-48 was settled and dismissed with prej¬ 
udice, thereby rendering the subject matter of the 
present complaint res judicata between the parties.” 
(App. 5). 

Subsequently, on October 19,1948, plaintiff Burns filed a 
motion for leave of the trial court to make his corporation, 
United Nations Engineering and Export Corporation a 
joint party plaintiff (App. 5-6). By an order entered 
January 5, 1949, over the objections of these appellees, 
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the court below permitted the joining of this corporation, 
wholly owned by Burns, except for qualifying shares as a 
joint party plaintiff. (App. 49, par. 5, Stipulation). | In the 
same order the Court denied Burns’ motion to vacate 
Fincke’s Notices of taking of depositions under RulO 30(b) 
(App. 8). It was pursuant to these notices thaj; there 
were taken the depositions of Messrs. Van Horn and 
Luckey in this record on appeal (App. 63-81). 


Thereafter, there were motions by both parties for 
summary judgment. The trial court (McGuire, J) granted 
May 24, 1950, the defendants’ motion for summary judg¬ 
ment and judgment was entered May 31, 1950 (App. 38- 
39). Thereafter plaintiffs filed a motion to vacate the 
judgment (39-41). Judge McGuire then wrote a memo¬ 
randum opinion filed June 20, 1950, wherein he con¬ 
cluded that the judgment should be vacated and the ac¬ 
tion ordered to trial sua sponte (App. 41-46). Aiji order 
to that effect was filed June 30, 1950, by Chief Judgje Laws 
based on Judge McGuire’s memorandum (App. 47). There¬ 
after the above referred to stipulation of facts was pitered 
into between counsel for the respective parties and filed 
February 2, 1951 (App. 48-49). A pretrial order was 
entered the same date by Chief Judge Laws to the effect, 
among other things, that the parties waived the right to 
jury trial. (App. 47-48). 


The case came on for hearing before the lowej* court 
(Bastian, J.). He took the case under consideration and 
thereafter prepared and filed on March 7, 1951, a j memo¬ 
randum opinion (App. 49-50). As this Court will note, 
Judge Bastian stated in his opinion that he had carefully 
considered the record in the case and, as well, the record 
in the First Suit and had reached the conclusion that the 
complaint in this Second Suit must be dismissed, stating, 
pertinently, that: 


i 

i 

I 

i 

i 
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“The stipulation to the effect that as of November 
24, 1947 there were disputed mutual accounts between 
the plaintiffs on the one hand and the defendants on 
the other, and that the claim of the plaintiffs for $14,- 
000.00 ‘was taken into consideration and constituted a 
component part of the compromise and settlement 
. agreement dated November 24, 1947’ seems to me to 
dispose of this case. Whether we consider this as 
res judicata, estoppel by judgment or an ordinary 
settlement by compromise, it does not seem proper that 
the matter be again litigated. Certainly the first step, 
if the dismissal were to be ineffective, would be to 
have such dismissal ‘with prejudice* set aside. How¬ 
ever that may be, as the record stands, I believe that a 
finding must be made for the defendants”. (App. 50). 

The memorandum opinion directed counsel to prepare 
proposed findings of fact, conclusions of law and judgment 
and submit the same to the court on two days’ notice to 
plaintiffs. This was done and counsel for plaintiffs also 
submitted their proposed findings of fact, conclusions of 
law and judgment (App. 50-56). Judge Bastian substan¬ 
tially adopted the findings of facts, conclusions of law and 
judgment prepared by counsel for defendants and same 
were filed March 19, 1951 (App. 56-62). This appeal then 
followed in due course. 

STATEMENT OP POINTS RELIED UPON BY 

APPELLEES 

1. A jury having been waived by the parties, the find¬ 
ings of fact by the trial court are final and conclusive 
and will not be set aside or modified on appeal except for 
gross error or fraud and neither has been shown by ap¬ 
pellants to exist in the case. 

2. The opinion, conclusions of law, and judgment filed 
by the trial court at the conclusion of the trial on the 
merits of this case are correct and should be affirmed. 
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3. Appellants have established no errors of fact nor 
of law in the court below. 


SUMMARY OF ARGUMENT 

(1) The universal rule in the Federal courts is to the 
effect that a trial judge’s findings of fact, in a case tried 
before him without a jury, will not be modified or set 
aside by an appellate court unless there be gross error 
plainly apparent on the record or fraud be established. 
There is no claim here of fraud and even if there were 
such a claim, it is not supported by the record, ijhere is 
no gross error, or in fact any error of any sort established 
by the appellants on the part of Judge Bastian, t^e trial 
judge. 


(2) Counsel for appellants has not correctly stated the 
record facts in his brief for appellants and even on the 
statement of facts he has made, he has not show^ error 
of fact or error of law open to correction on appeal! to this 
Court. 


(3) The opinion, conclusions of law, and judgment filed 
by the trial court at the conclusion of the hearings on the 
merits of the case are correct and should be affirmed. 
Some of the material facts in the case have been stipu¬ 
lated by the parties and those not stipulated are matters 
of record or contained in the testimony of the two witness 
taken by depositions. The trial court has made its find¬ 
ings of fact and these findings of fact have the same force 
and effect as a jury verdict. 


On the legal aspects of the case, all claims that the 
parties had against each other were merged and stated 
in the compromise and settlement agreement. Such claims 
have ceased to exist as claims. The appellant Burps filed 
a complaint upon the compromise and settlement agreement 
seeking its enforcement by a money judgment for the 
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i 
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alleged balance due him and by a mandatory order against 
appellee Fincke for specific performance. For good and 
proper consideration, the dismissal by Fincke with preju¬ 
dice of his counterclaim in the First Suit, Burns dismissed 
his complaint with prejudice and when he did so the suit 
and the compromise and settlement agreement, in all its 
“component’’ parts, became res judicata and Burns and 
his corporation are both estopped to again maintain suit 
for any or all of the items of the mutual account claimed 
to be due Burns included in the compromise and settle¬ 
ment agreement and necessarily in the First Suit. 

ARGUMENT 

I 

Point 1 

A Jury Having Been Waived by the Parties, the Find¬ 
ings of Fact by the Trial Court Are Final and Conclusive 
and May Not Be Set Aside or Modified on Appeal Except 
for Gross Error or Fraud Which Are Not Shown by 
Appellants to Exist in This Case. The Said Findings of 
Fact Are Correct. 

The controlling legal rule is stated in Rule 52(a) of the 
Federal Rules of Civil Procedure, as follows: 

“ (a) Effect. In all actions at law tried upon the 
facts without a jury, the court shall find the facts 
specially and state separately its conclusions of law 
thereon and direct the entry of the appropriate judg¬ 
ment; and in granting or refusing interlocutory in¬ 
junctions the court shall similarly set forth findings of 
fact and conclusions of law which constitute the 
grounds of its action. Requests for findings are not 
necessary for purposes of review. Fundings of fact 
shall not he set aside unless clearly erroneous , and 
due regard shall be given to the opportunity of the 
trial court to judge of the credibility of the witnesses. 


The findings of a master, to the extent the| court 
adopts them, shall be considered as the findings! the 
court. (Italics mine) 

This rule is clear and unambiguous but see Fufrer v. 
Ferris, 145 U.S. 132; Warren v. Keep, 155 U.S. 265;\Tighl- 
mam v. Procter, 125 U.S. 136, among earlier cases alnd for 
cases since the adoption of the rule, see the per <huriam 
opinions of this Court in Stewart v. Stewart, 185 Fedj (2nd) 
436 and Anglin v. Barron, 185 Fed. (2nd) 755; also see 
Atwater Fuels, Inc., v. Pocahontas Fuel Co., 185 Fedi (2nd) 
337; Galbreath v. Homestead Fire Insurance Co., 18fe Fed. 
(2nd) 361 and American, Eagle Fine Insurance Compamf v. 
Kevins, 185 Fed. (2nd) 916. There are many otheij- simi¬ 
lar cases. 

! 

The evidence before the trial court, including thi facts 
stipulated between counsel amply support the said (jourt’s 
findings of fact. The same is certainly not so erroneous as 
to authorize this Court under the cited Rule 52(a) ahd the 
court decisions applying the same to modify or rleverse 
the said findings of fact. 

Therefore, the findings of fact signed and entered by 
the trial court in this case must be accepted as establish¬ 
ing the facts and they are not at all in entire agreement 
with the version of facts stated by counsel for appellants 
in his brief or with some of the alleged facts stated in 
the findings of fact which counsel for the present appellants 
submitted to the trial judge and which he, in effect, re¬ 
fused to adopt as his own. (App. 50-56). As a matter of 
fact, close comparison of the rejected findings of fact with 
the approved findings of fact shows that the two are alike 
word for word and paragraph by paragraph except in 
a few particulars and these exceptions in the appellant’s 
draft the trial court refused to adopt as a part of his 
findings of fact. 

i 

Counsel for appellants criticise the trial court’s finding 
of fact that “both the complaint and the counterclaim 
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were dismissed with prejudice” and states that this is 
not a fact as is demonstrated under point 1 of appel¬ 
lants ’ argument. (Br. 6). And under said point one it 
is stated that while counsel for both parties signed re¬ 
spective praecipes authorizing the clerk of the court to 
dismiss the complaint and the counterclaim, the same were 
not actually dismissed because no order dismissing either 
was ever made or entered by any judge of the trial court 
(Br. 8). 

This matter is controlled by Rule 41(a) (1) (ii) of the 
Rules of Civil Procedure for the United States District 
Courts which provides that: 

u (a) Voluntary Dismissed: Effect Thereof. 

(1) By Plaintiff: by Stipulation. Subject to the 
provisions of Rule 23(c), of Rule 66, and any statute 
of the United States, an action may be dismissed by 
the plaintiff without order of court (i) by filing notice 
of dismissal at any time before service by the adverse 
party of an answer or of a motion for summary judg¬ 
ment, whichever first occurs, or (ii) by filing a stipu¬ 
lation of dismissal signed by aU parties who have ap¬ 
peared in the action. Unless otherwise stated in the 
notice of dismissal or stipulation, the dismissal is 
without prejudice , except that a notice of dismissal 
operates as an adjudication upon the merits when filed 
by a plaintiff who has once dismissed in any court of 
the United States or of any state an action based on or 
including the same claim. (Italics mine) 

It was otherwise stated in the two praecipes that the 
dismissals of both the complaint and the counterclaim in 
the First Suit were “with prejudice” and those words were 
voluntarily placed in the praecipe prepared by trial counsel 
for appellants and the praecipe had been signed when it 
was sent by the letter of March 22, 1948 to counsel for 
the appellees. The said words “with prejudice” were 
placed in the praecipe for the appellees by their counsel 
at the special instance and request of counsel for the pres¬ 
ent appellant Burns (App. 29, letter dated March 22,1948). 


13 


i 

I 

i 


The two praecipes signed by the respective counsel,; after 
the request and offer contained in this letter of March 
22, 1948, and the acceptance of the offer in the letter of 
March 23, 1948 (App. 29-30) constituted, in effect, a stipu¬ 
lation that the First Suit be dismissed with prejudicp and 
that action constituted an adjudication on the merits— 
adverse to appellees as to the causes of action alleged in 
the complaint as to the compromise and settlement agree¬ 
ment and adverse to appellee Fincke as to the charges of 
fraud and misrepresentation contained in the counter¬ 
claim. Therefore, the First Suit was in fact dismissed 
“with prejudice” by the parties and became res judicata 
and there was likewise estoppel by judgment against the 
appellee Burns as to all matters and things in the; com¬ 
plaint in that First Suit. 

There was no error in this respect in the trial court’s 
findings of fact because under the above quoted applicable 
rule of civil procedure and the two signed praecipes no 
order of the court below was required for the disihissal 
of the First Suit. The best kind of a dismissal was used 
—the written consent of all parties to the action! And 
incidentally, it was stated in the draft of findings of fact 
prepared by counsel for the present appellees and tendered 
to the trial court that: 

“Both the complaint and counterclaim were dis¬ 
missed with prejudice” (App. 54), 

exactly the same words used by the trial court in the! find¬ 
ings of fact which he signed. (App. 60)! 

For the purposes of this case we may completely dis¬ 
regard the fact that Fincke dismissed his counterclaim 
“with prejudice” and confine our attention to the disihissal 
by the present appellant Burns of his complaint “with 
prejudice” as rendering res judicata and imposing an 
estoppel by judgment against him and his corporation ifrom 
ever thereafter successfully raising any issue contained 
in the complaint in the First Suit seeking to enforcp the 


i 


! 
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compromise and settlement agreement and from raising 
any issue in the said compromise and settlement agreement 
itself, the enforcement of which was sought in this First 
Suit. Most assuredly, such is the effect of the opinion, 
findings of fact, conclusions of law and judgment entered 
by the trial court and most assuredly such dismissal “with 
prejudice” by the appellant Burns did not restore either 
himself or Fincke to their status quo ante —as if no com¬ 
promise and settlement agreement had ever been entered 
into and no suit had ever been filed to enforce the same— 
any claim to the contrary notwithstanding in the brief for 
appellants (B-9-10, pt. II). 

A dismissal “with prejudice” by stipulation of all parties 
to an action or suit requires no order of a judge to make 
the dismissal effective. Separate praecipes signed by the 
respective parties for dismissal “with prejudice”, as the 
result of prior agreement, is the equivalent of a stipula¬ 
tion to the same effect in any other form. The effect of a 
dismissal “with prejudice” is to render the cause of action 
res judicata: 

Compare: 

Great Bear Spring Company v. Bear Lithia Spring 
Co., 47 App. D. C. 434. 

Jenkins v. Purcell, 29 App. D.C. 209, 9 LRA(NS) 1074. 

Anderson v. Reid, 16 App. D.C. 60. 

Corcoran v. Canal Company, 94 U.S. 741. 

Tulsa v. Southwestern Bell Telephone Co., 75 Fed 
(2nd) 343, cert. Den. 295 U.S. 744. 

Olsen v. Muskegon Piston Ring Co., 117 Fed. (2nd) 163. 

Cornier v. Cornell, 32 Fed. (2nd) 581, Cert. Den. 280 
U S 583 

Mars v. McDougal, 40 Fed. (2nd) 247, Cert. Den. 282 
U.S. 850. 

Ledbetter v. Wesley, 23 Fed. (2) 81. 

Hickey v. Johnson, 9 Fed. (2) 498. 

Pulley v. Chicago, etc. R.R. Co., 122 Kans. 269. 

Pridgen v. Lynch, 215 N.C. 672. 

Shell Petroleum Corp. v. Hess, 190 Okla. 669. 

Johnstone v. Chapman, Timber Co., 79 Or. 674. 

Morgan v. Hart, 84 Wash. 496. 

Conley v. Hill, 115 W.Va. 175. 


15 


i 


In view of the terms of Buie 41(a) (1) (ii) of the Federal 
Buies of Civil procedure, the execution and filing on behalf 
of counsel for both parties of the respective praecipes to 
dismiss “with prejudice” both the complaint and the 
counterclaim in the First Suit, the tender by the appel¬ 
lants to the trial court of a findings of fact containing 
the statement that “Both the complaint and the counter¬ 
claim were dismissed with prejudice” and the adaption 
by the trial court of a finding of fact in those specific 
words, and in view of the authorities it would seem |to be 
unanswerable that the appellants may not now be heard 
to charge that the findings of fact by the trial couft are 
incorrect in this respect or that the First Suit wap not 
dismissed with prejudice pursuant to agreement of the 
parties concerned. 

Equally unfounded is the statement by counsel for ap¬ 
pellants to the effect that the findings of fact of the trial 
court are defective in that the trial court did not find as 
a fact that the refund of the $1000.00 by Burns to Fincke 
and the dismissal by Burns of his complaint “with preju¬ 
dice” was in response to a written demand made by Fincke 
on January 31, 1948 (B. 5, 6), or prior to the filing by 
Bums of the Complaint in the First Suit. In all con¬ 
science, the trial court could not have made any such 
findings of fact with the offer before him contained in 
counsel for appellants letter dated March 22, 194$, to 
refund the $1,000.00 and dismiss the complaint “'with 
prejudice” (App. 29) if Fincke would accept the refund 
and dismiss his counterclaim “with prejudice” (App. 30), 
an offer which Fincke accepted and performed. There; was 
no reference whatever in the said offer dated March 22, 
1948, to Fincke S prior letter dated January 31,1948. Blirns 
never complied with the demand in the letter of January 
31, 1948 or purported to comply therewith. On the con¬ 
trary, he rejected the demand by instituting his First Suit 
against Fincke but when met with a counterclaim charging 
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i 
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fraud and misrepresentation, Bums elected to once again 
compromise and settle the dispute raised this time in the 
pleadings. Bums, through his counsel made his offer, it 
was accepted, and the agreement carried out to the letter. 

It may well have been that a dealer in surplus war sup¬ 
plies, such as Bums then was, could not well afford to 
have a charge of fraud and misrepresentation proven 
against him in court, but whatever the reason for the 
offer, there is no legal or factual basis for now claiming 
that the parties were restored or were intended to be 
restored by said performance to their status quo <mte. On 
the contrary, what was done voluntarily by the parties, 
namely, dismiss the complaint and counterclaim in 
the First Suit “with prejudice’’ was, in effect, equivalent 
to an adverse judgment by the court against both parties 
as to the respective allegations and causes of action con¬ 
tained in their respective complaint and counterclaim. 

In conclusion on this point, it is the position of the 
appellees that the trial court’s findings of fact are in ac¬ 
cordance with all of the evidence in the oase, including the 
stipulation of facts between counsel for the parties and 
that such findings of fact amply support the conclusions 
of law and judgment filed by Judge Bastian. 

n 

Point 2 

The Opinion, Conclusions of Law, and Judgment Filed 
by the Trial Court at the Conclusion of the Hearing on 
the Merits of the Case Are Correct and Should Be 
Affirmed. 

If the argument of the appellees under the preceding 
Point I of this brief be correct (and needless to state we 
believe it to be correct), that argument requires the affirm¬ 
ance of the judgment below. However, out of an abund¬ 
ance of caution, we submit the following additional argu¬ 
ment: 
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There Was Identity of Parties in the Two Suits 

m ' i 

It was stipulated and agreed by and between counsel 
for both parties that Burns owned all of the capital stock 
of the United Nations Engineering and Export Corpora¬ 
tion except qualifying shares and that Fincke owned all 
of the capital stock of the Alpine Corporation except quali¬ 
fying shares. (App. 49, 5th Par. Stipulation). The trial 
court made a finding of fact to the same effect (App. 51, 
Pars. 1 and 2). 

The First Suit was instituted by Burns against Fincke, 
as individuals, and it had the same parties at thej time 
it was dismissed “with prejudice”. The Second Suit was 
instituted by Burns individually against Fincke ai^d his 
Alpine Corporation as joint defendants. Thereafter, and 
by way of what seems to have been an afterthought, Burns 
sought and obtained an order of the trial court permitting 
him to bring in his corporation, United Nations Engineer¬ 
ing and Export Corporation, as a joint plaintiff. Hkving 
done this, the argument was made in the court belo\0 that 
there was not identity of parties. That argument ap¬ 
pears not to have been repeated in appellees’ brief 'here. 
In any event, the court below determined in its conclusions 
of law, in effect, that under the facts of the case eabh of 
these personally owned corporations was bound by Vhat- 
ever action the individual plaintiff and defendant took with 
respect to the negotiation and execution of the compromise 
and settlement agreement and the subsequent agreement 
for the dismissal, and the dismissal “with prejudice” of 
the complaint and counterclaim. 

This legal conclusion of the trial court was clearly cor¬ 
rect. 

13 Am. Jur. pp. 160-163. 

1 A.L.R. 610, et seq. 

34 A.L.R. 597 et seq. 
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There Was Identify of Subject Matter in the Two Suits 

It was stipulated and agreed between counsel for the 
parties (App. 48-49, Par. 4) that as of November 24, 1947, 
the date of the compromise and settlement agreement, the 
claim of the appellees “for the said sum of $14,000.00, was 
taken into consideration and constituted a component part 
of the compromise and settlement agreement.’’ Also, Mr. 
Van Horn testified in response to any possible discussions 
before him at the meeting of Burns and Fincke in Dallas 
concerning the crankshaft assemblies that: 

“Well, it seems to me though they purchased some 
engines and disassembled them, tore them down, to get 
the crankshafts out, since they were of value, and 
sold them to Pratt & Whitney. I am quite sure that 
Burns claimed that Fincke had collected the money 
and deposited it in his account at the bank and there 
was no division of profits made at the time on that 
particular transaction. However, it was later cancelled 
out by some other transaction that Burns had made. I 
say it was cancelled out in the final analysis or agree¬ 
ment we drew up that day.” (App. 73). 

The trial court’s conclusion (App. 61) with respect to 
this matter is stated as follows: 


“3. There is identity of subject matter in CA No. 
433-48 and in the present action in that both actions 
arose out of partnership or joint adventure transac¬ 
tions between the parties. The first action sought to 
enforce the compromise and settlement agreement and 
to obtain a money judgment thereunder while in the 
present action it has been stipulated by counsel for the 
respective parties that the item of $14,000.00 for which 
judgment is sought constituted a component part of 
the said compromise and settlement agreement.” 

In lane, as vn mathematics, the whole consists of the sum 
of its pants. This is merely common sense. The First 
Suit sought to enforce the whole of the compromise and 
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settlement agreement. In this Second Suit recovery is 
sought for one item which constituted a “component!part ’ 1 
of the compromise and settlement agreement, a component 
part, as stated by witness Van Horn, that was “cancelled 
out by some other transaction that Burns had made” and 
that it -was “cancelled out in the final analysis or lagree- 
ment we drew up that day”, namely the compromise and 
settlement agreement dated November 24, 1947, which be¬ 
came res judicata, by the appellees ’ dismissal “witH prej¬ 
udice” of the whole and entire complaint seeking to en¬ 
force the whole and entire compromise and settlement 
agreement to the extent, at least, then satisfactory to ap¬ 
pellees. Compare the Great Bear Spring Company case, 
supra . 

The appellees are not the first litigants who have fought 
to recover a smaller amount contained in a larger amount 
which had become res judicata, or as to which there existed 
estoppel by judgment. Needless to state such litigants 
were unsuccessful in their attempts. 

Compare: 

Shipman v. District of Columbia, 119 TJ.S. 148. 

Williams v. First National Bank, 216 TJ.S. 582. 

Hager v. Thompson, 1 Black, 80. 

Hennessy v. Bacon, 137 TJ.S. 78. 

Hemingway v. Stansell, 106 TJ.S. 399. 

Wells v. Nickles, 104 U.S. 444. 

Cobum v. Cedar Valley Land & Cattle Company, 138 
U.S. 196. 

It is elemental that there can be no splitting of causes 
of action and the bringing of suits on various segments of 
what is in reality but one cause of action. If one such 
suit be brought and is prosecuted to final judgment that is 
the end of the entire cause of action. 

i 

A compromise and settlement agreement merges into 
it all accounts and disputes included therein or intended 
to be included therein. 

i 

i 

i 
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Coburn v. Cedar Valley Land & Cattle Company, supra. 
Geiger v. Troy National Bank, 72 Fed. (2nd) 377. 
Vance v. Chicago Portrait Co., 19 Fed. (2nd) 981. 

to cite but a few cases. In fact, a compromise and settle¬ 
ment agreement is as binding upon the parties as a judg¬ 
ment of a court of competent jurisdiction and may not 
be collaterally assailed: 


Oglesby v. AttriU, 105 TJ.S. 605. 

Dakota. County v. Glidden, 113 TJ.S. 222. 

The court below was entirely correct in holding that 
there was identity of subject matter in the two suits. 
Under the rule in the Coburn case, supra, and similar 
cases, it is immaterial that the $14,000.00 item was not 
specifically mentioned or described in the compromise 
and settlement agreement. It was intended by the par¬ 
ties to be included and they have mutually admitted that 
it constituted a “component part” of the said Compro¬ 
mise and settlement agreement. The fact that appellees 
saw fit to sue for an alleged “conversion” by appellees 
of the said sum of $14,000.00 can not take it out of the 
rule applying to either res judicata or estoppel by judg¬ 
ment. 

(O 


By Dismissal of the Complaint and Counterclaim the 
Parties Were Not Restored to Their Status Qua Ante 


It has been most frequently asserted and reasserted by 
counsel for appellants since this Second Suit was insti¬ 
tuted by them against the appellees that the signing of 
the praecipes for dismissal of the complaint and counter¬ 
claim “with prejudice” in the First Suit simply resulted 
in restoring the parties to their status quo ante, their 
position prior to the compromise and settlement agree¬ 
ment. Either they fail to understand or elect to ignore 
the legal effect of their action pursuant to prior agree¬ 
ment in dismissing “with prejudice ,, their complaint in 
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the First Suit seeking the enforcement of the whole of 
the compromise and settlement agreement. 

I 

As counsel for appellees understands the law,j when 
Fincke agreed to the offer made by Burns in his letter of 
March 22, 1948, accepted the check for $1,000.00, and au¬ 
thorized his counsel to sign a praecipe dismissing his 
counterclaim “with prejudice” and when such a praecipe 
was signed and filed along with the similar praecipe for 
Burns, the legal effect on Fincke was the same as if there 
had been an adjudication by the court that there was 
no fraud on the part of Burns in obtaining the compro¬ 
mise and settlement agreement. In other words, the ad¬ 
judication, res judicata, and estoppel by judgment thereby 
arising were adverse to the position taken by Fincke in 
his counterclaim. He may never thereafter maintain any 
suit against Burns based on any such allegation of fraud 
or misrepresentation in the said agreement. Such an ad¬ 
verse adjudication against Fincke has no bearing |what- 
ever against Burns. The only benefit Burns obtained 
thereby is that Fincke can not again raise that issue 
in a suit by Burns against him arising out of the com¬ 
promise settlement. 

Also, the adjudication, res judicata, and/or estoppel by 
judgment adverse to Bums and his corporation, arose 
from the dismissal “with prejudice”, with the consent of 
Fincke after answer and counterclaim filed, of the com¬ 
plaint. The result is that Burns and those claiming 
under or by him are now precluded from maintaining 
an action arising under or out of the compromise and 
settlement agreement, or which was merged in the! said 
compromise and settlement agreement sought to be en¬ 
forced by the complaint in the First Suit. 

The dismissal “with prejudice”, by what amounts to 
an agreement of both parties under Buie 41(a) (l[) (ii) 
of the Federal Rules of Civil Procedure, constitut4s an 

I 

i 

i 
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adjudication on the merits of the complaint and the 
compromise and settlement agreement adverse to the 
appellants and no one else. The effect is to give rise 
to the availability of the defense of res judicata and/or 
estoppel by judgment to the defendant named in the 
complaint, in this case Fincke if and when a second suit 
should be filed by the same plaintiffs against Fincke, for 
the whole or any part of any claim or claims included, 
or merged in the said compromise and settlement agree¬ 
ment, as was this $14,000.00 item. 

The compromise and settlement agreement has not 
been declared invalid. It has not been set aside, either 
by mutual consent of the parties or as the result of any 
judgment. The legal situation is that the said compro¬ 
mise and settlement agreement continues in legal exist¬ 
ence. In it were merged all of the mutual accounts nad 
claims of the parties which were either specifically in¬ 
cluded or intended to be included therein and by the 
mutual admission of the parties this item of $14,000.00 
was a component part of said compromise and settlement 
agreement. Any claim for that item by either party 
ceased to exist upon the execution of the compromise 
and settlement agreement. 

The legal fact is that through his voluntary act, with 
the consent of Fincke, in dismissing the complaint “with 
prejudice,” seeking to judicially enforce the said compro¬ 
mise and settlement agreement, the appellees lost any 
right they might have had to enforce the said agreement 
by making available to Fincke and his corporation the 
defenses of res judicata and estoppel by judgment. 

Counsel for appellees is mistaken on the law when he 
now claims that the legal result of the dismissal “with 
prejudice” was to set aside the compromise and settle¬ 
ment agreement and, to restore to their status quo cmte 
the several matters of mutual accounts of the parties. 
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(B. 14) As above stated, this compromise settlement has 
never been set aside by the mutual consent of the parties 
or as the result of any judgment of a court. It is'j yet in 
existence. The appellees voluntarily agreed to a dismissal 
“with prejudice’ 7 of the complaint seeking to enforce the 
compromise and settlement agreement and to repay the 
$1000.00 in return for Fincke dismissing with prejudice 
his counterclaim charging fraud and misrepresentation 
on the part of Burns. As has been hereinbefore sug¬ 
gested, Burns may have been most eager to prevent hav¬ 
ing such charges proved against him in open court and 
that the prevention of same was much more important 
to him than any amount he might have been able to re¬ 
cover in the suit to enforce the agreement as well as 
avoiding a possible dismissal by the. court of the com¬ 
plaint in event the fraud and misrepresentation were 
proven. 

But whatever the reasons which may have motivated 
Bums in making his offer of March 22, 1948 to dismiss 
the complaint “with prejudice” and refund the $ip00.00 
in return for Fincke dismissing his counterclaim in the 
case charging fraud and misrepresentation, it must be as¬ 
sumed that since Bums was both an able businessman 
and was advised by counsel, the reasons were good and 
sufficient from his standpoint. Having obtained the bene¬ 
fit of the dismissal of the counterclaim, whatever they 
may have been, Bums can not now escape the legal effect 
of his action by any attempt to sue on one or more 
“component parts” of the compromise and settlement 
agreement. By the plea of defense of res judicata iiji this 
Second Suit, Bums and his corporation are met at the 
threshold by the.effect of Rule 41(a) (1) (li) of the Federal 
Rules of Civil Procedure and the cases hereinbefore 
cited as to the conclusive effect on a party 1 who 
dismisses his proceeding in court “with prejudice”. 
There may be added to said cases the case of Jwne v. 
George C. Peterson Company, 155 Fed. (2nd) 963. j 
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The appellees have no quarrel with the rule stated in 
Dennison v. United States, 168 U.S. 241; Virginia-Caro- 
lina Chemical Co. v. Kirven, 215 U.S. 252; Roberts v. 
Northern Pacific Railroad Company, 158 U.S. 28 and 
Jacobs v. Marks, 182 U.S. 581, cited by counsel for plain¬ 
tiff (Br. 15-17), but none of such cases is in point here. 
The court in said cases specifically applied their conclu¬ 
sions that res judicata could not be pleaded as an estop¬ 
pel except as to those matters in issue or points contro¬ 
verted, upon the determination of which the finding or 

verdict was rendered. In none of those cases was there 

• / 

involved a prior adjudication seeking to enforce a com¬ 
promise and settlement of mutual accounts and claims in 
dispute between the parties and a dismissal “with prej¬ 
udice” of the entire complaint. Compare Coburn v. Cedar 
Valley Land & Cattle Co. and Great Bear Spring Com¬ 
pany case, supra. 

Moreover, and this is important, it is mutually admitted 
by both the appellants and appellees in this case that this 
item of $14,000.00 was a “component part” of the com¬ 
promise and settlement agreement and proof to that effect 
is in the record, being the testimony of Mr. Van Horn, 
the mutually selected arbitrator. There simply can not 
be any question of either law or fact in this case that the 
$14,000.00 item for the crankshaft assemblies, for which 
judgment is sought in the Second Suit, was a “compo¬ 
nent part” of the compromise and settlement agreement 
which was sought to be enforced by the complaint filed 
in the First Suit. 

Counsel for plaintiff has erroneously stated that Fincke 
admits owing Burns the $14,000.00 item; that the item 
was not in controversy in the First Suit; and that the 
trial court in that First Suit could not have adjudicated 
the question because it was not in issue. (B. 18). 
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Fincke does not admit nor has he ever admitted that 
he owes Burns and his corporation or either of them 
$14,000.00 or any part thereof. Fincke admitted in the 
stipulation signed by counsel for all parties that he and 
his corporation had refused to pay the $14,000.00 to 
Burns and his corporation. It was further stipulated and 
agreed that this amount was but one of a number of 
disputed mutual accounts between Fincke nad Bums. 
(App. 49). Such admission is a far cry from an admis¬ 
sion that Fincke owes the said amount. The reason why 
Fincke does not owe the amount is stated by Mif. Van 
Horn in his deposition taken in Dallas (App. 73) which 
has been quoted above (p. 18) ^nd two lines of j which 
may be repeated here that: \ 

“However, it was later cancelled\out by some simi¬ 
lar transaction that Bums had made. I say it was 
cancelled out in the final analysis or agreement we 
drew up that day”— 

the compromise and settlement agreement. No doubt it 
is because of this fact that counsel for the respective 
parties stipulated that the item was a “component part” 
of the said compromise and settlement agreement—an 
admission which Bums had previously made in his af¬ 
fidavits dated May 6, 1948 filed in the trial count but 
which affidavit seems not to have been made by counsel 
for appellants a part of this printed record. 

If the court had been permitted to adjudicate the con¬ 
troversy in the First Suit, whether the adjudication had 
been in favor of Bums that the compromise and Settle¬ 
ment agreement should be enforced as prayed for in the 
complaint or enforced as prayed for in part in the com¬ 
plaint or a judgment entered in favor of Fincke! that 
Burns should have no recovery whatever because of his 
fraud and misrepresentation and that Fincke should have 
judgment for his $1,000.00 paid to Burns, no one could 

i 

i 
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doubt that the issue of this $14,000.00 item as well as all 
other items set forth in the complaint or included in 
the compromise and settlement agreement, whether spe¬ 
cifically set forth therein or not, would then have been 
res judicata and there would have been an estoppel by 
judgment against both parties to the suit. No one could 
argue to the contrary. 

As counsel for appellees reads Rule 41(a) (1) (ii) of the 
Federal Rules of Civil Procedure, the letter of March 
22, 1048, from counsel for Bums making an offer to dis¬ 
miss his suit “with prejudice” and forwarding to oppos¬ 
ing counsel the check and signed praecipe to carry out 
that offer, and the letter of March 23, 1948, from counsel 
for appellees accepting the said offer, the filing of the 
two praecipes at the same time and included in the same 
docket entry in the office of the clerk of the trial court, 
and the applicable court decisions, both before and after 
the adoption of said Rule 41(a) (1) (ii), the result is ex¬ 
actly the same as if there had been an adjudication upon 
the merits in court in so far as the respective parties to 
the litigation are concerned in attempting to reassert 
against each other their causes of action which were in¬ 
cluded, or might have been included growing out of their 
former partnership or joint adventure transactions, all 
of which were intended to be included in the compromise 
and settlement agreement. We repeat that this $14,- 
000.00 is admitted by both Bums and Fincke to have been 
a “component part” of that settlement and compromise 
agreement. 

Had the First Suit gone to judgment, it would not have 
been necessary to render the judgment res judicata as to 
this $14,000.00 item for it to have been specifically set 
forth in the complaint or specifically adjudicated by the 
trial court. We know from the admissions of the parties 
and the testimony of the arbitrator that the $14,000.00 
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was a component part of the compromise and settlement 
agreement and if it was cancelled out, as testified to by 
the arbitrator, any judgment of the court enforcing or 
denying the enforcement of the compromise and Settle¬ 
ment agreement as prayed for in the complaint in the 
First Suit or otherwise would have rendered the item 
res judicata . It is the compromise and settlement agree¬ 
ment itself, into which was merged all disputed items and 
mutual accounts of the former partnership or joipt ad¬ 
venture which becomes res judicata and not the farmer 
items or mutual accounts merged into said compromise 
and settlement agreement. And they will remain so 
merged unless and until by direct attack a court of! com¬ 
petent jurisdiction shall have set aside the said com¬ 
promise agreement. 

Compare Geiger v. Troy National Bank, 72 i Fed. 

(2nd) 877. 

Be Illinois Refrigerator Co., 73 Fed. (2nd) 881! 

Vance v. Chicago Portrait Co., 19 Fed. (2nd) 9ol. 

United Stales v. Choteau. , 102 U.S. 603. 

Collins v. Rwpp Motor Car Co., 34 Fed. (2nd) 1 787 

Savage v. United States, 92 U.S. 382 

United States v. Child & Co., 12 Wall. 232. 

Coburn v. Cedar Valley Land & Cattle Co., 138; U.S. 

196, supra. 

We conclude that the trial court was eminently correct 
in his findings of facts, conclusions of law, opinioh and 
judgment and that the judgment entered should be af¬ 
firmed. 

m 

i 

Appellants Have Established No Errors of Fact or of 

Law in the Court Below. 

Point 3 

The fundamental error which we believe that counsel 
for appellants have made throughout the pendency of this 
Second Suit is repeated in the brief for appellants that 
if it “can be said that there was an adjudication ip the 
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First Suit it could have been only (a) whether or not the 
settlement contract of November 24, 1947 was void for 
fraud and if not (b) whether or not Fincke breached that 
contract by failure to perform and if so (c) whether or 
not Burns was entitled to damages for such breach or to 
specific performance of the contract.” (B. 18). 

After having solicited and agreed in their letter dated 
March 22, 1948, (App. 29) that both the complaint and 
counterclaim in the first suit be dismissed * ‘with preju¬ 
dice and after having tendered to the trial court a pro¬ 
posed findings of fact containing the identical statement 
used by the trial court in its findings of fact that “Both 
the complaint and counterclaim were dismissed with prej¬ 
udice” (App. 54), counsel for appellants now raise the 
issue that while the praecipes signed by counsel for the 
respective parties were filed in the Clerks office authoriz¬ 
ing him to dismiss the complaint and counterclaim “with 
prejudice,” there was no order of any judge of the court 
entered dismissing the complaint and counterclaim and, 
hence, that there has been in fact no dismissal “with 
prejudice” and hence no res judicata. (B 8-9). It is 
too late to raise the issue here for the first time. 

We have above replied in effect, that where the 
dismissal is at the request of all parties to the litigation 
at whatever stage before trial, the dismissals may be 
made without any order signed by a judge of the court as 
provided in Rule 41(a) (l)(ii) of the Federal Rules of 
Civil Procedure. We claim that the First Suit of 
v. Fincke , C.A. No. 433-48 was legally and properly dis¬ 
missed by joint written requests of counsel for all parties 
to the litigation and the fact that the signatures of the 
respective counsel were on separate papers, separate 
praecipes, is immaterial since the rule does not prescribe 
any particular form they must sign for that purpose. 


Hence this case must be argued on the basis that this 
Second Suit was dismissed “with prejudice” and lienee 
by the implication of rule 41(a)(1), second sentence, a 
suit dismissed by the joint request of all parties becomes 
res judicata as to all matters included or which might 
have been included in the complaint and counterclaim. 
Also, that the case at bar does not involve any ques¬ 
tion as to what might have been the effect of any ad¬ 
judication in the trial court upon the merits of the mat¬ 
ter if the praecipes to dismiss “with prejudice” ha<jl not 
been filed. There is not before this Court a hypo¬ 
thetical case as to what might have been the issues be¬ 
fore the trial court in the First Suit if it had gone to 
trial on the pleadings as of the date of the dismissal 
or as they might have been amended before trial. Any 
such argument is simply speculation. 

I 

This Court, by appellants’ appeal, is called upon to 
determine a specific and definite case—based upon the 
findings of fact of the trial court which may not be! dis¬ 
regarded under Rule 52(a) of the Federal Rules of (Civil 
Procedure as the substance of the rule has been applied 
by appellate courts for years before it was adopted! and 
as it has been applied by appellate courts since it! was 
adopted. We insist that nothing has been presented in 
the brief for appellants which would authorize or justify 
this Court in modifying or upsetting the trial court’s 
findings of fact in the case or its judgment. 

These findings of fact present a case entirely unlike 
any hypothetical case the appellants consider in their 
brief. Entirely regardless of whether the pleadings in 
the First Suit may have been amended before trialJ en¬ 
tirely regardless of the evidence which might have teen 
presented in that trial, and entirely regardless of what 
judgment the court might have entered at the conclu¬ 
sion of any such trial, we have here a complaint declar- 



ing upon and seeking the enforcement of a compromise 
and settlement agreement intended to adjust, compromise 
and settle the disputes and mutual accounts between two 
parties. This compromise and settlement agreement is 
obviously in the language of laymen and is inartistically 
drawn, being well referred to by the trial court as a 
“somewhat inartistic compromise agreement” (App. 58). 

Whatever else the compromise and settlement agree¬ 
ment covered or was intended to cover but not mentioned 
therein we know from the joint admissions of Burns and 
Fincke in the stipulation of their counsel that this item 
of $14,000.00 was a “component part” of the compromise 
and settlement. We also know, from the testimony of the 
mutually selected arbitrator that this item of $14,000.00 
“was later cancelled out in the final analysis or agree¬ 
ment we drew up that day.” (App. 73) 

We also know from the testimony of this arbitrator 
the manner in which the negotiations proceeded between 
Burns and Fincke before said arbitrator, namely: 

“There were four or five deals—I mentioned deals 
because that is what they both—the way they both 
expressed it, that Burns would claim happened after 
the partnership was dissolved, and Fincke would 
claim it started away on up before the partnership 
was dissolved and there was a lot of bickering back 
and forth, but, in the final analysis, they both agreed 
to either put it in or take it out.” (App. 71). 

The complaint in the First Suit did not mention this 
$14,000.00 item but the complaint declared upon the com¬ 
promise and settlement agreement and a copy of it was 
attached to the said Complaint. As the complaint shows 
on its face in this First Suit, and as this Court may read 
for itself, the prayers were for the enforcement of the 
compromise and settlement agreement in the particulars 
set out in the complaint. This “component part” could 



31 


v 


K 



* 



or should have been included in the complaint inj that 
first suit if it had not been “cancelled out.” 

The legal question is did or did not the voluntary dis¬ 
missal by Burns of the said complaint in this First Suit 
“with prejudice” and pursuant to the agreement first 
had and obtained with Fincke, who executed his pajirt of 
the agreement, render res judicata all of the causes of ac¬ 
tion, etc., stated in the said complaint as against Burns* 
including the “component parts”, and all the “component 
parts’*, of the compromise and settlement agreement 
sought to be enforced and attached to the complaint? 
That question the court below answered in the affirma¬ 
tive and for reasons we have heretofore stated we think 
the trial court’s answer is correct and should be l sus¬ 
tained. 


Regardless of what a court might have determined 
after trial of the issues in this First Suit, the answer 
having been filed therein with a counterclaim, Bums! and 
Fincke had the legal right under Rule 41(a)(l)(ii) by 
written mutual consent to dispose of the issues involved 
in any manner they saw fit and under the specific terms 
of the said rule they did not require an order of| the 
court approving what they had mutually done, that is, 
dismissing the complaint and counterclaim “with preju¬ 
dice”. It seems certain that it was the intent of | the 
parties to dispose of all matters then in litigation between 
them, including the compromise and settlement agree¬ 
ment. Most certainly that was the intent of counsel then 
representing Fincke. Such counsel believed then, and be¬ 
lieves now that the dismissal of both the complaint and 
counterclaim “with prejudice” did just that as the trial 
court, in effect, determined in its judgment in this Second 
Suit denying recovery of a “component part” of the said 
compromise settlement. 
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SUMMARY AND CONCLUSION 


Counsel for appellees has located no adjudicated case 
in the books and appellant’s counsel has cited none in his 
brief where the precise question here presented has been 
considered and determined. Apparently there is no re¬ 
corded case in the history of Anglo-American jurisprudence 
where two parties have entered into a compromise and 
settlement specifically mentioning therein some items and 
not mentioning others intended to be, and admitted to be, 
included in said agreement; where one of the parties 
has instituted suit against the other party seeking en¬ 
forcement of the compromise and settlement agreement 
in certain particulars specifically named in the agreement; 
where the plaintiff party was met with a counterclaim 
alleging fraud and misrepresentation on the part of 
plaintiff in obtaining the agreement; where the plaintiff 
party has then sought and obtained an agreement by both 
parties to dismiss their pleadings “with prejudice”; 
where such dismissal is had; and then the plaintiff party 
sought to maintain a subsequently instituted suit against 
the other party for one of the admittedly unnamed com¬ 
ponent parts of the compromise and settlement agree¬ 
ment. 

But applying the applicable court rules and the basic 
rules applicable to dismissal of suits “with prejudice”, 
to res judicata and to estoppel by judgment the appellees 
believe that the trial court reached the correct result 
that the second suit can not be maintained and that its 
judgment to that effect must be affirmed. 

Respectfully submitted, 

0. R. McGtjire, 

Southern Building 
Washington 5, D. C. 
Attorney for Appellees 


Oct. 12, 1951. 
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Appeal from the United States District Court for the 

District of Columbia. 


REPLY BRIEF FOR APPELLANTS. 


PRELIMINARY STATEMENT. 

The Appellees, in their brief, rely upon four main points 
in support of their assertion that the judgment of the 
Lower Court should be affirmed. 
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The Contentions of the Appellees are as follows: 

1. That the Trial Judge’s findings of fact in the case tried 
before him without a jury will not be modified or set 
aside by an appellate court unless there was gross 
error apparent on the record and that in this case, 
there is no such gross error. 

2. That Counsel for Appellants has not correctly stated 
the record facts in his brief but even, upon the state¬ 
ment of facts, as made, error of fact or error of law 
open to correction on appeal, has not been shown. 

3. That the Opinion, Conclusions of Law, and Judgment 
filed by the Trial Court, upon the merits of the case 
are correct and should be affirmed. 

4. That upon the legal aspects of the matter, all claims 
that the parties had against each other were merged 
in the compromise and settlement agreement of No¬ 
vember 24,1947 and that such claims, therefore, ceased 
to exist and that, when an attempt was made to dis¬ 
miss the Complaint and Counterclaim in the First 
Case, the matter became res judicata, thus precluding 
the maintenance of the present action, which is here 
on appeal from the Lower Court. 

These four general propositions, contended for by Ap¬ 
pellees, will be discussed, seriatum. However, before ad¬ 
dressing themselves to Appellees’ four main contentions, 
Appellants will undertake affirmatively to show that Ap¬ 
pellees’ asserted plea of res judicata will not lie because 
the contract of November 24,1947 had been rescinded. 
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ARGUMENT. 

i 

Point L 

The Filing oi Appellees Answer in the First Suit and the 
Filing of Their Counterclaim Therein Rescinded the 
So-Called Settlement Contract of November 24, 1947. 

i 

In Appellants’ original Brief, under Point II thereof, 
Appellants stated, in substance, that the contract of No¬ 
vember 24,1947 had been rescinded by the parties thereto, 
but that point was not there developed to the full extent 
justified by the record facts. 

In view of the fact that Appellants believe that they are 
absolutely correct in maintaining that the original contract 
of November 24, 1947 was rescinded, they feel justified in 
here restating so much of the record facts as support this 
proposition. . 

What transpired between the parties to this litigation is 
as follows: 

1. Burns (Appellant) and Fincke (Appellee), wishing 
to resolve their differences, entered into a contract dated 
November 24,1947 (App. 24, 25, 53, 54). 

j 

2. At the time of the execution of that contract Fincke 
paid Burns the sum of $1,000.00, which the contract called 
for (App. 53). 

3. On January 31, 1948 (App. 12, 59) Fincke denounced 
the settlement contract of November 24, 1947 and de- 
manded the return of the $1,000.00 which he had paid to 
Burns upon the signing thereof. 

4. On February 2, 1948 Burns filed his Complaint in the 
First Case (App. 12, 22, 24, 82). 

5. On February 28, 1948 Fincke filed his Answer to the 
Complaint and also, at that time, filed a counterclaim 
against Burns for the $1,000.00 which Fincke had paid 
Burns upon the signing of the contract of November 24, 
1947 (App. 13, 25-28). 
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6. On March 22, 1948, Burns (through counsel) wrote to 
Counsel for Fincke, tendering to Fincke the sum of 
$1,000.00, which Fincke had paid to Burns and which 
Fincke had demanded the return of in his counterclaim 
(App. 29). 

7. On March 23,1948, Counsel for Fincke wrote to Coun¬ 
sel for Burns, accepting the tendered $1,000.00 in satis¬ 
faction of Fincke’s counterclaim for that amount (App. 30). 

It is upon the basis of these facts that Appellee (Fincke) 
predicates his entire defense, i.e., that of res judicata. 

It would seem that, from the very beginning of the con¬ 
troversy arising out of the bringing of the Second Suit by 
Burns against Fincke, the Judges of the Lower Court 
(McGuire and Bastian) directed their attentions exclu¬ 
sively to the question of whether or not the above-stated 
facts laid the foundation for a plea, on the part of the Ap¬ 
pellees, that the Second Case is barred by res judicata. 
While that basic question certainly had to be decided, its 
direct answer turned upon the primary question as to 
whether or not the contract of November 24,1947 had been 
rescinded. If the answer to that question is that the con¬ 
tract of November 24, 1947 had been rescinded that is de¬ 
terminative of the entire matter. If the answer is that 
there was no rescission then, and then only, do the ques¬ 
tions of (1) dismissal, (2) identity of subject-matter, 
(3) identity of parties, and (4) correctness of the Lower 
Court’s Findings of Fact become of any importance. 

Appellants believe that, when the above-stated facts are 
viewed in their true light and when they are given their 
full importance within the framework of the applicable 
law, this Court will reach the conclusion that the plea of 
res judicata cannot possibly be sustained. 

Even if there is identity of subject-matter in the First 
and in the Second Cases (which Appellants do not admit) 
and even if there is identity of parties in the First Case 
and in the Second Case and even if the First Case was 
“adjudicated,” in conformity with the applicable Buies of 
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i 

i 
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Civil Procedure, still the plea of res judicata will not i lie, 
because the contract of November 24, 1947 had been 
rescinded. 

There are at least two ways in which parties to a contract 
may rescind such contract. The first and most obvious Vay 
is by rescission by mutual agreement between the parties to 
the contract. Aetna Life Ins. Co. v. Dodd, 103 F. (2d) 793, 
795, certiorari denied; 60 S. Ct. 87, 308 U. S. 573; Cf. City 
of Del Rio v. Ulen Contracting Corp., 94 F. (2d) 701, 704, 
and cases cited. The second is where one party to a con¬ 
tract, which contract such party maintains he should! be 
relieved from by reason of fraud in the procurement, 
brings suit by which he seeks to be relieved of his con¬ 
tractual obligation. Cf. Cunningham v. Pettigrew, 169 
Fed. 335, 341. 

The Answer of Appellees to the Complaint in the Sec¬ 
ond Case clearly shows that Fincke disavowed the contract 
of November 24, 1947. 

Ih Appellees’ Answer to the Complaint in the First 
Case, after alleging misrepresentation on the part of 
Burns, Fincke averred as follows (App. 26, 27): 

“But for such representation by plaintiff, which Was 
known by the plaintiff, and not by the defendant, j to 
be false and fraudulent when made, the defendant 
would not have signed the said agreement dated No¬ 
vember 24, 1947. When plaintiff admitted his false 
and fraudulent representation, as aforesaid, the de¬ 
fendant denounced the agreement and refused to be 
bound by its terms because it was obtained from i}ie 
defendant by false and fraudulent misrepresentations 

of the plaintiff and was therefore void. 

• • • 

“The defendant admits that he has failed and Re¬ 
fused to perform the said agreement in the following 
particulars: 

“(a) The defendant admits that he has failed afid 
refused to pay the plaintiff the sum of $4,000.00 and 
defendant further says that his failure and refusal in 
this respect was because of plaintiff f s false and fraud- 
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ulent misrepresentation which induced the defendant 
to sign said agreement of November 24,1947.” (Italics 
, supplied) 

Clearly, this was a disavowal by Fincke of the contract 
of November 24,1947. 

It is too clear to require the citation of supporting au¬ 
thorities that the “counterclaim” in the First Case, i.e., 
that to which we are here referring, was a “suit” by Fincke 
to recover his $1,000.00. Fincke not only filed an answer, 
disavowing and rescinding the contract of November 24, 
1947, but he filed a counterclaim (App. 28), in which he 
specifically demanded that he be restored to status quo, 
cmte, by the return to him by Burns of the selfsame $1,000.00 
which Fincke had paid Burns upon the signing of the con¬ 
tract “as evidence of his good faith.” Thus, Fincke re¬ 
scinded the contract upon which Burns’ First Case was 
based. 

While notice of recission must be clear, and it certainly 
was clear here, assent may also be inferred from conduct 
and circumstances. Monte Vista Farmers Co-op. Prod. Co. 
v. Bemis Bag Co., 294 Fed. 8,12,13 and cases cited. 

The institution of a suit constitutes a recession and an 
election to recover back and one party cannot, after that 
action, revive the contract without the consent of the other. 
See Black—Recission and Cancellation of Contracts, Sec¬ 
ond Edition, Volume 3, Paragraph 536 and cases cited. The 
election to rescind a contract is a binding election. Ibid, 
Paragraph 579. 

No particular mode or method is necessary to accomplish 
rescission. Cf. Jack Mown Chevrolet Co. v. Associates Inv. 
Co., 125 F. (2d) 778, 783. 

A contract certainly may be rescinded by bringing suit 
to accomplish that end. Cf. Jack Mcwm Chevrolet Co. v. 
Associates Inv. Co., supra, and cases cited therein at p. 783. 

In the case of Cunningham v. Pettigrew (C. C. A. 8th), 
169 Fed. 335, supra, the Court (p. 341) said: 
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4 4 In some cases the institution of a suit to rescind 
is the first act of repudiation and rescission, but i^ is 
not the only way to bring it about. Rescission is a 
fact, the assertion by one party to a voidable contract 
of Ms right (if such be had) to avoid it, and when the 
fact is made known to the other party, whether by suit 
or in any other inequivocal way, the rescission is com¬ 
plete.” | 

In the Mann Chevrolet Company case (supra), the Court 
(pp. 783, 784) cited the case of Crowley v. McCullough, 254 
Mich. 362, 237 N.W. 50: ! 

44 • * * where defendant agreed to pay a certain sqm 
to plaintiff as manager of a syndicate engaged in real 
estate operations, and afterward learned that plaintiff 
had paid less for land which he had transferred to the 
syndicate than he had represented, it was held that, 
where plaintiff sued, on refusal of defendent to make 
further payments, defendant could set up the fraud and 
ask recoupment. In that case, judgment was affirmed 
on the ground that defendant’s refusal to make further 
payments and his claim for recovery of the amouhts 
paid, amounted to a repudiation of the syndicate agree¬ 
ment. That case, however, concerned an executory, 0r 
partly executory contract, where refusal to continue 
performance, and demand for money paid, could be 
deemed an election to rescind. In the case of executory 
contracts, it is said that a refusal to perform obliga¬ 
tions thereunder, and defense of an action brougjht 
thereon, are all that the defrauded party can do by way 
of asserting his right to disaffirm the contract, and, un¬ 
less his silence or delay has operated to the prejudice 
of the other party, he may assert his right when his 
adversary first asserts his claim by action. Williston 
on Contracts, Sec. 1526.” (Italics supplied) 

I 

The observations of the Court in the Mann Chevrolet 
Company case exactly fit the circumstances wMch are pre¬ 
sented in the instant case. Burns (Appellant) sued on the 
settlement contract of November 24, 1947 and Fincke (Ap¬ 
pellee), having previously given notice of recission to 





Burns, set up fraud in the procurement of the contract 
of November 24, 1947 and counterclaimed for the $1,000.00 
which he had paid Burns upon the signing of that contract. 
This was notice of rescission, to which Bums responded, by 
returning the $1,000.00 to him, thus restoring both parties 
to status quo, ante, and completely vitiating the contract of 
settlement. 

As the contract of November 24, 1947 had been com¬ 
pletely vitiated by rescission, even if no Praecipies had been 
filed, Bums could not have maintained his action based 
upon the contract of November 24,1947 as if he had sought 
to do so, he promptly would have been met with the abso¬ 
lute defense on Fincke’s part that the contract no longer 
existed, because that contract had been rescinded by Fincke 
or by the concerted action of the parties thereto. 

From the foregoing, it would seem to be inescapable that 
this is an absolute and complete answer to Appellees ’ plea 
of res judicata. Such plea cannot lie for the simple and 
completely obvious reason (among others) that as the con¬ 
tract of November 24, 1947 had been rescinded, there was 
no res which could possibly have become the subject of 
adjudication by the Court. 

While it is felt that Appellants’ original Brief affords an 
adequate answer to the contention of the Appellees, Appel¬ 
lants believe that, in the light of the facts and of the law, 
as expounded in this Point of the Argument, this Court 
must reverse the decision of the Lower Court and must, 
as hereinafter requested,* enter judgment in favor of the 
Appellants for the sum of $14,000.00 and interest thereon. 

If Appellants’ view of the law of contract rescission, as 
applied to’the indisputable facts of this case, is correct, and 
it is insisted that it is correct, then Fincke rescinded the 
contract of November 24,1947 and Burns concurred in that 
rescission by returning Fincke’s money and by restoring 
Fincke and himself to status quo, ante. The rescission thus 
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accomplished by act of both parties preceded the filing of 
the Praecipies seeking the dismissal of the Complaint and 
Counterclaim. That this is so, is borne out by the fact 
that it was a condition set up and adhered to by both parties 
that Fincke would be restored to status quo , ante, as also 
would Burns, before the filing of the Praecipies seeking the 
dismissal of the Complaint and Counterclaim in the First 
Case. 

Point IL 

It is conceded, by Appellants, that a trial judge’s findings 
of fact, if supported by the record, will not be disturbed on 
appeal. However, it is too clear to require the citation of 
supporting authorities that if the record does not support 
a trial court’s particular finding such error may and should 
be corrected by the appellate tribunal. One error, | into 
which the Trial Court fell in this case, is that it found,! as a 
fact, that both the Complaint and the Counterclaim in the 
First Case had been dismissed with prejudice (App. j 54); 
whereas, as a matter of uncontroverted fact (it i$ not 
claimed otherwise by Appellees), no order of dismissal was 
ever entered in the First Case in respect of either the Com¬ 
plaint or the Counterclaim therein (App. 82). It may be 
conceded, arguendo, that the Plaintiffs and the Defendants 
in the First Case intended that the Complaint and the 
Counterclaim should be dismissed and it also may be j con¬ 
ceded that the filing of the several Praecipies amounted to 
a ‘‘stipulation” as provided for in the Rules of Civil Pro¬ 
cedure for the United States District Courts. But the un¬ 
alterable fact remains that no order of dismissal was ever 
entered. Clearly, the recording by the Clerk of the Court 
of the filing of the Praecipies in respect of the Compjaint 
and the Counterclaim was a mere clerical function of the 
Clerk of the Court and not a judicial function of the Court 
itself. Action by the Court itself, in entering orders of dis¬ 
missal, alone would lay the foundation for the Appellees’ 
asserted plea of res judicata. 
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If Appellants are correct in their position in respect of 
this aspect of the controversy, it is manifest that the Lower 
Court committed a gross error in finding, as a fact, as it 
did (App. 54) that: “Both the Complaint and the Counter¬ 
claim were dismissed with prejudice.” 

Point m. 

In his brief, counsel for the Appellees says (p. 9) that 
counsel for Appellants has not correctly stated the record 
facts. At page 15 of Appellees ’ brief, it is said that Appel¬ 
lants’ assertion that the Findings of Fact of the Trial Court 
are defective, in that the Trial Court did not find, as a fact, 
that the refund of the $1,000.00 by Burns to Fincke and the 
dismissal by Burns of his Complaint was in response to a 
written demand by Fincke on January 31, 1948. Counsel 
for Appellees say that the Trial Court could not have made 
any such finding, in the light of the letter of March 22, 
1948, which was written by Counsel for Appellants to 
Fincke (App. 29). However, the Appellees overlook or 
ignore the following indisputable facts: 

1. On November 24, 1947 Burns (Appellant) and Fincke 
(Appellee) entered into a settlement contract (App. 
58, 59), in which they undertook to compose Iheir dif¬ 
ferences. At the time of the execution of that agree¬ 
ment, Fincke paid Burns $1,000.00 as a good faith de¬ 
posit called for by such contract (App. 58, 59). 

2. Later, Fincke becoming dissatisfied with the contract 
refused to carry out his obligations thereunder and he 
demanded the refund of the $1,000.00 which he had 
paid (see Trial Court’s Findings of Fact No. 5, App. 
59). 

3. ‘The demand by Fincke for the return of his deposit 
was made by Fincke, in a letter written to counsel for 
Burns, on January 31,1948, in which letter Fincke said 
(App. 12): 


“• * * I, therefore, denounce the agreement of No¬ 
vember 24, 1947, as one to which my signature was ob¬ 
tained by misrepresentation and demand the return of 
the $1,000.1)0 paid by me to Burns as evidence of good 
faith.” 

s 

The Complaint in the First Case, was filed on February 
2,194$ (App. 82, et seq .) and the Answer and Counterclaim 
of the Defendant in the First Case was filed on February 
28, 1948 (App. 82). 

It is important to note that, in the Answer of the De¬ 
fendant, Fincke, in the First Case, charged misrepresenta¬ 
tion on the part of Burns in connection with the settlement 
agreement of November 24, 1947 and, in the third para¬ 
graph of his “Second Defense” (App. 26, 27), Fincke made 
the following averment: 


“• • • the defendant (Fincke) denounced the agree¬ 
ment and refused to be bound by its terms because it 
was obtained from the defendant by false and fraudu¬ 
lent misrepresentations of the plaintiff and was there¬ 
fore void.” (Italics supplied) 


The “denouncement” referred to by Fincke in his An¬ 
swer certainly was that set forth in Fincke’s letter to Bairns 
of January 31, 1948. (For text of such letter, see App* 

p. 12.) 

And in his Counterclaim, in the First Case, the Defend¬ 
ant (Fincke) repudiated the settlement agreement of No¬ 
vember 24, 1947 and demanded the return of the specific 
$1,000.00 which had been paid by Fincke to Burns at| the 
time of the execution of the November 24, 1947 settlement 
agreement 

Upon the basis of these facts and following these events, 
Counsel for Burns wrote to Counsel for Fincke on March 
22,1948, tendering to Fincke the specific $1,000.00 referred 
to in the settlement contract, referred to in the “Second 
Defense” and Counterclaim of Fincke, and referred to in 
Fincke’s letter to Counsel for Burns of January 31, 1948. 
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The letter of March 22,1948 (App. 29, 60) was in response 
to the several demands made by Fincke upon Burns for the 
return of his good faith deposit. 

Therefore, it follows that Counsel for Appellee is not 
correct in asserting that Counsel for Appellants has made 
any unfounded statements in his Brief in respect of this 
or any other aspect of the Trial Court’s findings. The sub¬ 
stance of the facts stated by Appellants in their original 
Brief under the heading “Statement of Facts” (pp. 4, 5, 6) 
is exactly correct. 

Point IV. 

Appellees take the position that the Appellants have not 
established any errors of fact or errors of law in the court 
below. 

Heretofore, Appellants have adverted to the fact that the 
Lower Court erroneously found, as a fact, that the Com¬ 
plaint and the Counterclaim in the First Case had been dis¬ 
missed with prejudice; whereas, the record does not sup¬ 
port the Lower Court’s finding in this respect. So far as 
errors of law are concerned, Appellants have heretofore 
demonstrated conclusively that even upon the basis of the 
facts as found by the Lower Court, Appellees’ plea of res 
judicata cannot be sustained. 

Point V. 

Appellees contend that all of the claims of the Appel¬ 
lants and Appellees had been merged in the compromise 
and settlement agreement of February 24,1947. They say 
that this being so (according to Appellees’ contentions) all 
such claims ceased to exist and that when the Complaint 
and the Counterclaim in the First Case were dismissed, 
the matter became res judicata , thus precluding the main¬ 
tenance of the present action. 

In their brief, Appellees, under “Point 2(b)”, contend 
that there was identity of subject matter in the First and 
in the Second Cases. Appellants, (in their original Brief, 
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at Points III and IV thereof), believe that they have dem¬ 
onstrated the error on the part of the Lower Court in find¬ 
ing, as a fact or in concluding as a matter of law, that tfiere 
was identity of subject-matter in the First and in the 
Second Cases. 

The error in the reasoning of the Appellees in connection 
with this aspect of the matter is that they apparently fail 
to comprehend the essential difference between the basis 
for the First Case and the basis for the Second Case. In 
the First Case, Burns (Appellant) sought to require Fincke 
(Appellee) to carry out the contract of November 24, 1;947, 
in accordance with its terms, which, among other things, 
involved the payment of money by Fincke to Burns, or to 
require Fincke to pay Burns a sum of money as damages 
for the breach of that contract. In the Second Case, the 
contract of November 24,1947 was not involved. The Sec¬ 
ond Case was based upon a conversion by Fincke which 
had occurred prior to the contract of November 24, i947 
which was rescinded. 

I 

Appellees say, in their Brief (p. 19) that Appellants “are 
not the first litigants who have sought to recover a smaller 
amount contained in a larger amount which had become res 
judicata, or as to which there existed estoppel by judg¬ 
ment. ’’ In support of this proposition, which, incidentally, 
is sound enough, but has no application here, Appellees jcite 
seven cases (see p. 19 of Appellees’ brief). Counsel for 
Appellants has examined each of the cases cited by the Ap¬ 
pellees in this connection, but fails to see how any such 
cases support Appellees’ contentions. If the settlement con¬ 
tract of November 24, 1947 were still in existence and, 
therefore in force, perhaps the reasoning which permeates 
Appellees’ entire brief would have some cogency; but, if as 
Appellants contend (see Appellants’ Original Brief and 
Point I of this Brief, ante) that contract was rescinded and 
if the parties thereto were thus restored to status quo, ante, 
then Appellees’ entire brief is predicated upon an errone¬ 
ous factual and legal hypotheses. 
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Heretofore, in this Reply Brief, Appellants have demon¬ 
strated the fallacy of the reasoning of Counsel for the Ap¬ 
pellees. Appellants believe that they have successfully 
demonstrated, as a matter of law, that Appellees ’ reasoning 
and consequent conclusions are wrong. (See “Point I,” 
ante.) 

Point VL 

Appellees cite numerous cases and authorities in their 
brief. Most, if not all, of these authorities correctly ex¬ 
pound extremely well-established and recognized principles 
of law; but the Court will find, upon examining these au¬ 
thorities, that they do not actually support (nor is it really 
so contended by counsel for the Appellees) the conclusion 
which the Appellees seek to have this Court adopt. For this 
reason. Appellants will not burden the Court by attempting 
to set forth, in this Brief, a detailed critique of the subject- 
authorities. 

Point VH. 

In their original brief, Appellants asked this Court 
merely to reverse the Lower Court and to remand the cause 
for further proceedings not inconsistent with its Opinion. 
The Honorable Bolitha J. Laws, Chief Judge of the Lower 
Court, made a Pre-Trial Order, which was filed on February 
2, 1951 (App. 47, 48) in which the following appears: 

“3. Plaintiffs and defendants are agreed that there 
is no dispute between them as to the facts and their 
counsel have stipulated the facts, a copy of which stip¬ 
ulation is approved by the Court and attached hereto 
and made a part of this order. 

“4. Counsel for plaintiffs and defendants agree that 
the issue in the case is one of law, namely, the validity 
of defendants’ plea of res judicata. If the plea is well 
taken, there has been no conversion and defendants 
must prevail. If the plea is not well taken, then on the 
pleadings there has been a conversion as of May 15, 
1947 and plaintiffs must prevail. 

“5. In his memorandum opinion of June 20, 1950, 
Judge McGuire vacated a judgment in favor of the de- 


fendants, mling that plaintiffs were not barred by res 
judicata and held that an issue of fact remained to be 
tried, i.e., the fact of conversion, which fact issue hens 
been settled and approved by stipulation of counsel for 
all parties (Italics supplied) 

Appellants therefore now ask, not only that the Lower 
Court’s decision be reversed, but that this Court, itself, en¬ 
ter judgment in favor of Appellants for the sum of four¬ 
teen Thousand Dollars ($14,000.00), together with interest 
thereon, from the 15th day of May, 1947, as claimed ih Ap¬ 
pellants’ Complaint for Conversion in Civil Actioii No. 
2332-48 (App. 2, 3). 

In this state of the record, it is manifest that if the Lower 
Court was in error in concluding, as a matter of law,! that 
the filing and dismissal of the First Case barred Appel¬ 
lants’ bringing of the Second Case, this Court should re¬ 
verse the decision of the Lower Court and, instead of re¬ 
manding the cause for further proceedings, should forth¬ 
with enter judgment for Appellants. 


SUMMARY AND CONCLUSION. 

It is submitted that the contract of November 24, 1947 
was rescinded by Fincke and that the parties thereto were 
thus restored to the position in which they were pricer to 
the making of that agreement. 

The Lower Court is in error in having found, as a fact, 
that the Complaint and the Counterclaim in the First Case 
were dismissed; but even if that were true, such dismissal 
followed the rescission of the contract of November 24, 
1947 and thus Appellees’ plea of res judicata cannot be sus¬ 
tained. 

The Lower Court was in error in not finding, as a fact 
or in concluding as a matter of law, that Fincke’s repudia¬ 
tion of the contract of November 24, 1947, in his Answer 
and in his Counterclaim in the First Case amounted to a 
rescission of that contract, restoring the parties thereto to 
status quo, ante. 
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Regardless of any other question, there is and was no 
identify of the subject-matter in the First and in the Sec¬ 
ond Cases. The Trial Court’s Findings of Fact will be 
corrected on appeal if such Findings are not supported by 
the record. 

If Appellants are correct in maintaining that the present 
suit is not barred by res judicata then, in view of Judge 
Laws’ Pre-Trial Order in this case (see Point VJLL, ante), 
this Court should reverse the decision of the Lower Court 
and enter judgment for the Appellants in the sum of 
$14,000.00, with interest thereon from May 15,1947. 

Respectfully submitted, 

Stanley Suydam, 

Attorney for Appellants, 
1406 “G” Street, N. W., 
Washington 5, D. C. 

Of Counsel: 

Dahlgren, Darragh & Close. 
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IN THE 

United States Court of Appeals 

Foe the Distbict op Columbia Cibcuit. 


No. 11027. 


THOMAS R. BURNS and UNITED NATION^ 
ENGINEERING & EXPORT CORPORATION, 

Appellants, 

v. 

RICHARD F. FINCKE and THE ALPINE j 
CORPORATION, Appellees. 

Appeal from the United States District Court for the 
District of Columbia Circuit 


APPELLANTS* PETITION FOR REHEARING, j 

To the Honorable, the Judges of the United States Court 

of Appeals for the District of Columbia Circuit j 

! 

Come now the Appellants herein and petition the Court 
for a rehearing of the appeal herein. This Petition is 
based upon the following grounds: 

1. The Court has committed error in several of its 
Conclusions of Facts. 
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2. These erroneous conclusions of fact have forced er¬ 
roneous conclusions of law and, thus, the Court has 
affirmed the decision of the Court Below. 

3w The Court has failed to set forth,, in its Opinion, un¬ 
controverted record facts which would require a re¬ 
sult exactly opposite to that which was reached by 
the Court 

4. The Court has erroneously concluded, as a matter 
of fact and then as a matter of law, that the Prae¬ 
cipes which were filed in the first case constitute a 
stipulation within purview of Buie 41(a)(1)(H) of 
the Federal Buies of Civil Procedure. 

5. A contract may be rescinded by suit, and the facts 
present here show clearly that Fincke rescinded the 
settlement contract. 

6. In determining that the first action is res judicata 
of that cause of action and the Counterclaim there¬ 
in, the Court has failed to apply the correct test in 
order to determine what the issues were in the first 
and second cases, such test being what would or 
could the proof or evidence have been on either side 
of the controversy had the case gone to trial. 

7. The return by Burns to Fincke of the latter’s good 
faith deposit was not intended to nor did it consti¬ 
tute a settlement of the issues between them in the 
first suit. 

PRELIMINARY STATEMENT. 

Plaintiffs’ case has been fully stated in the Original 
Briefs herein and the law applicable to the case, it is sub¬ 
mitted, was adequately briefed upon the original hearing 
before this Court. However, in order to point out to the 
Court the errors which, it is respectfully contended, the 
Court has made, it will be necessary to restate Plaintiffs’ 
case. 



The decision of the Court absolutely precludes Bums 
from recovering his $14,000.00 which Fincke admits he de¬ 
liberately converted to his own use (Tr. 48, par. 5 & T|r. 49, 
par. 3). There is not a spark of equity resting on Fincke’s' 
side of the matter—on the contrary, the entire equities of 
the case are with Burns. This fact is a most compelling 
reason why the Court should carefully reconsider its ac¬ 
tion and should correct the error, which we respectfully 
maintain has been committed here. 

THE UNDISPUTED EVIDENTIARY FACTS, j 

I 

The facts are as follows: 

i 

1. Prior to November 24, 1947, differences arose be¬ 
tween the Plaintiff* and the Defendant** (Tr. 57). 

2. On November 24, 1947, Plaintiff and Defendant un¬ 
dertook to resolve their differences in a contract 
bearing that date (Tr. 58). 

3. The Defendant, upon the signing of that contract, 
paid the Plaintiff $1,000.00 (Tr. 59). 

4. The Defendant denounced the agreement of Novem¬ 
ber 24, 1947 and demanded the return of his good 
faith deposit (Tr. 12, 57, 61). 

5. The Plaintiff did not make the refund. 

6. The Plaintiff instituted suit against the Defendant 
to enforce the settlement contract (Tr. 22-24). 

7. The Defendant, in his Answer to the Complaiiit in 
that suit, alleged fraud in the procurement of the 
contract of November 24,1947 (Tr. 25, 27). 

8. The Defendant demanded the return of the 
$1,000.00 as the amount of the cash payment niade 
to Plaintiff, at the time the agreement of November 
24, 1947 was signed (Tr. 28, 59, 60). 


•Borns. 

••Kneke. 
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9. Before the case came on for trial, the Plaintiff re¬ 
sponded to the repeated demands of the Defendant 
and returned to the Defendant the $1,000.00 con¬ 
sideration paid by the latter to the former upon the 
signing of the contract (Tr. 29, 60). 

10. The Defendant accepted the offer and Plaintiff re¬ 
funded the $1,000.00 (Tr. 30, 60). 

11. Counsel for Bums filed a Praecipe requesting that 
the Complaint be dismissed with prejudice (Tr. 60, 
81). 

12. Counsel for Fincke filed a Praecipe requesting that 
the Counterclaim be dismissed with prejudice (Tr. 
60, 82). 

13. No further pleadings or other documents were filed 
by either side in the first case (Tr. 82). 

14. No action was taken by the Court in the first case— 
no order of dismissal of either the Complaint or the 
Counterclaim or otherwise was ever entered by the 
Court in the first case (Tr. 82). 

15. In the state of the record, as described above, Bums 
brought a new action against Fincke for the con¬ 
version by Fincke to the latter’s own use of the pro¬ 
ceeds of the sale of certain crankshaft assemblies 
belonging to Bums (Tr. 2). 

16. Fincke’s defense to the second case was that the 
first case was res judicata (Tr. 3-5). 

17. In the second case, Fincke stipulated that Bums 
owned the crankshaft assemblies; that Fincke sold 
the same for the sum of $14,000.00, and that he 
(Fincke) had converted that sum of Bums’ money 
to his own use (Tr. 48, 49). 

18. Thus, the sole justiciable issue remaining in the 
second case was whether or not the first case was 
res judicata , there being no issue of fact or law, 
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i 

i 

i 

I 

i 


upon the merits, left in the second case once Fincke 
had admitted the conversion. 


19. This was the state of the record in the second, case 
when the Trial Judge (Bastian) made his decision 

holding the first case res judicata. 

.. • 

20. It was not stipulated, as the Court has said in its 
opinion, 4 ‘that the item of $14,000.00 for which judg¬ 
ment is sought in the present action constituted a 
component part of the settlement agreement of No¬ 
vember 24, 1947” (Tr. 49). 

21. On the contrary, the stipulation in this respect, in 
the second case, was (Tr. 49, paragraph 4) tihat 
there were “disputed mutual accounts between the 
plaintiffs, # • • and the defendants * * * and that |the 
claim of the plaintiff for the sum of $14,000.00, was 
taken into consideration and constituted a com¬ 
ponent part of the compromise and settlement 
agreement • • 


22. The Praecipe which was filed by the Plaintiff in the 
first case referred solely to the Complaint in tjbat 
case and did not, in so many words, nor by implica¬ 
tion, have any reference whatsoever to the Defend¬ 
ant’s Answer and Counterclaim nor did it purport to 
consent to the dismissal of the Counterclaim, which 
consent was essential under the applicable Buies of 
Civil Procedure because an Answer had been filed 
and served (Tr. 81). 


23. The Praecipe which was filed by the Defendant in the 
first case referred solely to the Counterclaim in that 
case and did not, in so many words, or by implica¬ 
tion, have any reference whatsoever to the Complaint 
nor did it purport to consent to the dismissal of the 
Complaint, which consent was essential under the 
applicable Buies of Civil Procedure because an An¬ 
swer had been filed and served (Tr. 82). 


I 

I 

! 

i 

i 


i 
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ARGUMENT. 

Point L 

The Court Has Made Three Erroneous Conclusions of Fact 
None of These Conclusions is Supported by the Evi¬ 
dentiary Facts. 

The Court’s erroneous Conclusions of Fact are: 

(1) That a stipulation was signed and filed by the par¬ 
ties in the first case as required by the Federal 
Buies of Civil Procedure. 

(2) That the issues, or any of them, in the first case, 
were the same as the issues in the second case. 

(3) That it was stipulated or was the fact that the item 
of $14,000.00, for which judgment is sought in the 
present action constituted a component part of the 
settlement agreement of November 24, 1947. 

That these three erroneous conclusions of fact will be 
discussed, seriatum. 


The First Error 

Buie 41(a)(1) of the Federal Buies of Civil Procedure 
is an unambiguous Federal Statute. The Buie provides 
that, after service of an answer, a case may be dismissed 
only by filing a stipulation of dismissal signed by the par¬ 
ties to the action. The Court has concluded that the Plain¬ 
tiff’s Praecipe, relating only to the Complaint, and the 
Defendant’s Praecipe, relating only to the Counterclaim, 
both of which were filed in the first case, constitute a stip¬ 
ulation between the parties as required by Buie 41. There 
is no reference in the Plaintiff’s Praecipe to the Defen¬ 
dant’s Counterclaim and no consent to its dismissal. Like¬ 
wise, there is no reference in the Defendant’s Praecipe to 
the Complaint and no consent to its dismissal. 

It has been held by the United States District Court for 
the Western District of New York, in the case of Ogniewski 
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v. New York Central R. Co, (9 Federal Rules Servide, 60. 
b. 31, Case No. 2, and see Moore’s Federal Practice, V]oL 5, 
Chap. 41), that even though an actual stipulation has been 
entered into by the parties or their counsel, such must be 
filed in court in order to conform to the requirement of 
Rule 41. 

While the Court, in its opinion, seems to say that these 
.several and separate and distinct praecipes, standing alone 
and on their faces, constitute a stipulation within the mean¬ 
ing of the Rule, which is patently not the case, there is a 
possibility that, in reaching this conclusion of fact, fee 
Court considered the letters of March 22, 1948 and March 
23, 1948, which are respectively denominated as Exnibits 
“ J” and “K” in the transcript at pages 29, 30, as a stipu¬ 
lation. But these letters constitute no part of the record 
in the first case and, therefore, they were not filed in the 
first case as required by the Rule. The Court is not per¬ 
mitted to have recourse to what may have transpired in 
some other case in order to determine whether or not, in 
point of actual fact, the Praecipes which were filed ill the 
first case conformed to the Rule. 

It has been held that, after an answer has been filed, if 
there is no stipulation by all the parties to the suit, the 
action cannot be dismissed except upon order of cpurt 
and upon such terms as the court deems proper. 

Larsen v. Switzer (C.C.A. 8, August 15, 1950), 183 F. 
(2d) 850. 

See also Wilson & Company, Inc. v. Freemont Cake & 
Meal Co., 83 Fed. Supp. 900, 902; White v. Thompson, 80 
Fed. Supp. 411, 413; Maryland Casualty Company v. Qual¬ 
ity Foods, Inc., 8 F.R.D. 359; Even-Cut Abrasive Baud & 
Equipment Corp., et al. v. Cleveland Container Co., 17l F. 
(2d) 873, 877; Federal Savings and Loan Ins. Corp. v. 
Reeves, 148 F. (2d) 731; Cone v. West Virginia Pulp and 
Paper Co., 330 U. S. 212, 217, 91 L. Ed. 849, 853. 

Thus, the Court’s erroneous Conclusion of Fact that 
there was a stipulation is actually not supported by the 
evidentiary facts, as disclosed by the record in the first 
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case. The several Praecipes are clear and unambiguous 

• and, this being so, their plain language cannot possibly be 

• interpreted as constituting a stipulation. The Praecipes 
are separate and distinct documents. They do not refer 
to one another. The Plaintiff’s refers only to the Com¬ 
plaint and the Defendant’s refers only to the Counter¬ 
claim. Each refers to nothing more. 

Therefore, it is submitted that the Court is in error in 
concluding that the Praecipes are a “stipulation” within 
the purview of Rule 41 of the Federal Rules of Civil Pro¬ 
cedure. 

The Second Error 

The second erroneous Conclusion of Fa£t which the 
Court has made is that the issues in the first case, or some 
of them, were the same as the issues in the second case. 

That this is not so, as a matter of fact, is established by 
the application of well-established rules and tests which 
apply and which must be applied in determining the ques¬ 
tion of res judicata. 

It is axiomatic that the following principles apply in 
determining whether or not a matter is res judicata: 

1. There must have been a court of competent jurisdic¬ 
tion, which is conceded here; 

2. The action must have been between the same parties 
which, for the purpose of this rehearing, may be con¬ 
ceded ; and, 

3. The issues in the first and in the second action must 
have been the same. 

In order to determine whether or not the issues in suc¬ 
cessive actions were the same, it is necessary to determine 
what the proof or evidence might have been in the first 
case and in the second case because, only in this way, in 
a case where there are no findings or a decision by a court, 
can it be determined what res, if any, was “adjudicated.” 

In the first case, Burns sued on one account only, i.e., on 
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account of the settlement contract of November 24, 

As a matter of proof, Burns’ whole case, once Fincke had; 
conceded that he had signed the contract of November 24, 
1947, was that document and no further proof or evidence 
might have been admitted nor was there any need to offer 
any further evidence in order to fully support Bums’ 
case. | •: 

Fincke’s defense, (and it is of the utmost importance to 
hear this in mind) was not that he had not signed the Icon- 
tract of November 24, 1947, but it was that he had no\ en¬ 
tered into such a contract (T. R. 26). It was Fincke’^ po¬ 
sition that because of the alleged representations in respect 
of the aircraft engines, there was no meeting of the mjmds 
between Fincke and Burns—if Fincke had known the facts 
he would not have signed that agreement (T.R. 20), |and 
that he would not have paid Burns the $1,000.00 which he 
had paid upon the signing of that contract (T.R. 28). Thus, 
if Fincke were to have offered evidence in support of his 
case and if he had been correct in respect of representa¬ 
tions made by Burns regarding the aircraft engines, 
Fincke would have been successful in establishing that, as 
there was no meeting of the minds in respect of the docu¬ 
ment dated November 24, 1947, there was no contract at 
all between Burns and Fincke. If the case had gone to 
decision on the basis of Fincke’s proof, if he was confect, 
the Court would have been forced to say that as there was 
no meeting of the minds between Burns and Fincke, tfyere 
was no contract between Burns and Fincke. However jone 
might care to describe this result as being a rescission or 
not, nevertheless the legal effect simply would have been 
that there was no contract because no meeting of the minds 
and no rights or obligations or other results, in fact of in 
law, arising from the “Contract”. 

It is perfectly clear from the Complaint and the Ansjwer 
in the second case, that the sole issue upon the merits Was 
whether or not Fincke had converted Burns’ monev| or 
property to his own use. When Fincke stipulated (Tj R. 
49, paragraph 3) that he had, in fact, converted Burns’ 
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$14,000.00 to Fincke’s own use and when Judge Laws, the 
pre-trial judge, made his Pre-Trial Order (T.R. 48, para¬ 
graph 5), the only issue between the Plaintiff and the De¬ 
fendant (except that having to do with the plea of res 
judicata ) had been eliminated and the only decision that 
the Court could have made in the second case would have 
been that there had been a conversion by Fincke, (as al¬ 
leged by Burns and admitted by Fincke) and that, there¬ 
fore, judgment would be entered for Burns for the full 
sum and for the relief sued for by him. 

Thus, when the inquiry is made as to what the proof or 
evidence might have been to support Burns’ case on the 
one hand and Fincke’s case on the other, in the first suit, 
it becomes absolutely clear that the issues in the first case 
were not, nor under any circumstance could they have 
been, the same as the issues in the second case. The only 
issue in the second case was whether or not Fincke had 
sold the property belonging to Burns and had converted 
the proceeds of such sale to Fincke’s own use, and this 
was admitted by Fincke to be the fact. Aside from any 
other question in the case, if we are correct upon this single 
point, the first case was not res judicata. 

The Third Error 

The Court’s third erroneous Conclusion of Fact is that 
it was stipulated or was the fact that the “item” of 
$14,000.00 was a component part of the settlement con¬ 
tract of November 24, 1947. 

The Stipulation, in respect of the sum of $14,000.00 
which Fincke conceded in the second case belonged to 
Burns, and which he (Fincke) had converted it to his own 
use, clearly does not say that the “item” of $14,000.00 was 
a component part of the settlement agreement of Novem¬ 
ber 24, 1947. This Court, as did the Lower Court, appar¬ 
ently failed to note that the 4th paragraph of the Stipula¬ 
tion (T.R. 49) refers to the 3rd paragraph of that Stipu¬ 
lation. Reading these two related paragraphs together, 
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as must be done, we find that the Stipulation says the fol¬ 
lowing: 

(a) That prior to November 24, 1947 Burns owned the 
crankshaft assemblies; 

(b) That Fincke had sold these crankshaft assemblies 
for $14,000.00; 

(c) That Fincke collected that sum; 

(d) That he refused to pay that sum over to Burns; 

I 

i 

(e) That prior to November 24, 1947 there were! dis¬ 
puted mutual accounts between the Plaintiffs and 
the Defendants; 

(f) That one of these disputed accounts was| the 
“claim” of the Plaintiffs for the “said sum of 
$14,000.00;” 

(g) That this “claim” was taken into consideration 
and constituted a part of the settlement agreement 
of November 24, 1947. 

i 

i 

. ! 

The Court’s error, in respect of the question of res judi¬ 
cata, occurs partly because this Court and the Lower 
Court have lifted out of the context of the stipulatioii the 
words “the said sum of $14,000.00, was taken into consid¬ 
eration and constituted a component part of the compro¬ 
mise and settlement agreement * * *.” Thus, it is made 
to appear that it was stipulated that the $14,000.00 was in 
controversy in the first suit, which is obviously and pat¬ 
ently, not so, nor was it intended by the Plaintiffs iii the 
second suit to stipulate to that effect. 

It is of the utmost importance to give weight to the word 
“claim” as it is used in the Stipulation. Of course, Biirns 
had “claims” against Fincke and Fincke had “claims” 
against Burns. Their items of dispute, prior to Novem¬ 
ber 24, 1947, were, perforce, nothing more or less than 
“claims.” The claim for $14,000.00 was taken into consid- 
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eration, as were all other “claims” of one against the 
other, in the negotiations which led to the settlement agree¬ 
ment of November 24, 1947. 

If Bums had attempted, in the first suit, to introduce 
evidence pertaining to the conversion of his $14,000.00, no 
evidence pertaining to this fact would have been admissible 
for the sole and simple reason that there was no issue and 
no such “item” and no such “claim” involved in the first 
suit. Any such attempt by Burns to bring proof in re¬ 
spect of the conversion issue into the first suit would have 
been tantamount to the repudiation by him of the settle¬ 
ment contract per contra the allegations of his complaint 
that that contract was valid and enforcible. 

Always, in the case of running accounts between indi¬ 
viduals, numerous “claimed” items of credit and debit are 
present and once these are resolved by the parties and 
properly documented into written form, the open accounts 
or claims between them become resolved and necessarily 
eliminate all differences which previously may have ex¬ 
isted. But, after such resolution has thus been effected, 
where one party thereto repudiates such agreement and 
says that he never entered into such an agreement because 
there was no meeting of the minds because of alleged mis¬ 
representation on the part of the other party, there is 
simply no agreement and the parties find themselves in 
status quo ante. 

Thus, it is submitted, it was not stipulated between the 
parties that the contract of November 24, 1947 included 
the $14,000.00 claim which was the subject of the second 
suit. It was not stipulated, when the stipulation in this 
respect is properly read, that the $14,000.00 “claim” con¬ 
stituted a part of the settlement contract. The evidenti¬ 
ary facts do not support the Court’s assertion that the 
$14,000.00 item “was merged in the action on that agree¬ 
ment.” This Conclusion of Fact is certainly not supported 
by the evidentiary facts nor was any such stipulation en¬ 
tered into by the parties. If, as concluded by the Court, 
the “item” of $14,000.00 was a part of the compromise 
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agreement of November 24, 1947, it would have had to be 
referred to in that agreement to have been an issue in the 
first case, in respect of which issue proof might have been 
adduced. However, as has been pointed out heretofore, 
this was not the case, there being no such issue in th^ first 
case involving the $14,000.00. The Court has saidj that 
the $14,000.00 “was merged in the action on that agree¬ 
ment.^ This is not correct, in any view of the matter be¬ 
cause, if it were true that the $14,000.00 item had been 
“merged in the action”, then one of two things would have 
to be true—either the item would appear in the settlement 
contract upon which the “action” was based (which is not 
the case), or if the $14,000.00 had been “merged in the 
action” then it would have to appear in the Complaint of 
the Plaintiff or in the Answer of the Defendant (which is 
not the case) in order to be susceptible of proof by either 
side, within the four corners of the issues as joined by the 
pleadings. 

■ ! 

Point EL 

Even If the Contract of November 24, 1947, is Viewed as 
Voidable, as Distinguished From a Contract in Bespect 
of Which the Minds of the Parties Never Met, the Only 
Possible Questions Before the Court in the First Case 
Were Whether or Not the Contract was Enforceable and 
If so Whether or Not It Had Been Breached by Fincke. 

In any view which may be taken of the matter, the prime 
question for decision before the Court in the first case 
was whether or not there had been a meeting of the minds 
of the parties to that “contract.” If the case had jgone 
to trial and if Burns had been successful, the Court would 
have decreed performance of the contract or damage^ for 
its breach and, in determining the amount of damage which 
Burns might have suffered, no consideration whatsoever 
could have been given by the Court to the $14,000.00 of 
Burns* money which Fincke had converted to his own use. 
If Fincke had been successful in maintaining his position 
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that the alleged misrepresentations of Bums resulted in 
no meeting of the minds, then the Court could have done 
nothing more or less than to have declared the contract 
void and that Fincke’s $1,000.00 good faith deposit should 
be returned to him. So, it is manifest that the $14,000.00 
“claim” was not involved and could not have been involved 
in the first suit. 

If what we have said is true, then it would not be correct 
for the Court to say that Bums is precluded by the first 
suit, from bringing and maintaining an action upon an 
issue which was not present and which could not possibly 
have been present or adjudicated in the first case. 

Point m. 

In Any View of the Matter, the Contract of November 24, 
1947, was Bescinded by Fincke and There was No Res 
Left Before the Court Which Could Have Been the Sub¬ 
ject of Adjudication. 

The reports of decided cases are replete with decisions 
supporting this principle. One such case is that of Philo- 
mene Fortier, et al. v. Adelard J. Monad, et al., 286 Mas*. 
335, 338, 190 N. E. 530. In that case, under facts parallel 
to those which are involved in the first case here, the Court 
said: 


“The bill contains no allegation that the plaintiffs 
offered to rescind the contract. It makes no express 
allegation of rescission. Such allegations although 
desirable, are not essential in all circumstances to 
obtain relief by rescission. The general force and ef¬ 
fect of the allegations already recited constitute, in 
our opinion, notice of rescission by the plaintiff. The 
bringing of the suit was itself a sufficient notice of 
rescission. Parker v. Simpson, 180 Mass. 334, 343; 
Lima v. Campbell, 219 Mass. 253, 258.” 

See also Lufkin v. Cutting, 225 Mass. 599, 607; and 
Harvey v. Crooker, 267 Mass. 279, 283, 166 N. E. 828. 
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The Court, in its Opinion, seems to recognize that if the 
sole question before it had been the question of whether 
or not the settlement contract had been rescinded, the 
facts, relating to this subject, would support the conclusion 
that Fincke had rescinded the contract of November 24, 
1947. As we pointed out in our Original Briefs, if there 
was a rescission here, this must have occurred priojr to 
the filing of the several Praecipes and that, therefore, even 
if the Complaint in the first case and the Counterclaim in 
that case had been dismissed, this could not constitute an 
adjudication of a res because, after rescission of the Con¬ 
tract upon which the first suit was based, quite obviously 
there could be nothing left which could be the subject of 
adjudication. The most diligent examination has been 
made of the authorities upon this subject. We have cited, 
in our Original Briefs and in this Brief upon this subject, 
only a few of the hundreds of cases which sustain j our 
position. We assure the Court that, despite the most dili¬ 
gent effort, we have been unable to find a single case which 
holds that a contract may not be effectually rescinded by 
suit and, therefore, we submit that, aside from any other 
question in the case, Fincke rescinded the contract by his 
repudiation thereof and by filing his Answer and Counter¬ 
claim in the first case, and Bums acceded to such action. 


Point IV. 

Even If No Rescission of the Settlement Contract Occurred 
Prior to the Filing of the Praecipes in the First Case, 
There was No “Settlement” of the Counterclaim by 
Bums Refunding to Fincke the Latter’s Good Faith 
Payment. 

While it is true that counsel for Burns’ letter to coun¬ 
sel for Fincke and the responsive letter of Fincke’s coun¬ 
sel to Bums’ counsel (see letters of March 22, 23, 1948— 
Exhibits “ J” and “K”, Tr. 29, 30), referred to “settle¬ 
ment” of Fincke’s “counterclaim” and while it is tme that 





first suit, for the $1,000.00 good faith deposit as a “coun¬ 
terclaim”, the Court is in error in saying that “Burns 
paid $1,000.00 in settlement of the counterclaim • • V’ 

In point of law, what Fincke denominated a counter¬ 
claim in his response to Burns’ suit for specific perform¬ 
ance in the first case was actually not a counterclaim 
because if Fincke had been successful in establishing the 
invalidity of the settlement contract, the good faith de¬ 
posit of $1,000.00 paid by Fincke to Burns upon the sign¬ 
ing of that contract would have had to have been returned 
to him as result of any judgment the Court might have en¬ 
tered. On the other hand, if Fincke had failed in sustain¬ 
ing his defense to Burns’ suit to enforce the contract, 
Fincke would certainly have had no claim against Burns 
for the good faith deposit. Thus, there was, in point of 
actual fact or as a matter of law, no “counterclaim” by 
Fincke in the first case and, therefore, certainly there 
could be no settlement of a non-existent “counterclaim.” 
What actually happened was, and the record fully sup¬ 
ports us in this respect, (see, in this connection, particu¬ 
larly, the affidavit of Burns at pp. 13 and 14 of the tran¬ 
script), Burns took Fincke at his word that Fincke wanted 
to be relieved of his obligations under the settlement con¬ 
tract and Burns simply returned to Fincke the precise 
sum, i.e., $1,000.00, which Fincke had paid to Burns upon 
the signing of the contract. Certainly, this was, in point 
of fact, no “settlement” of anything between Burns and 
Fincke. They simply agreed to “wash out” the contract 
of November 24,1947. 

It follows that the remittance of $1,000.00 by Burns to 
Fincke was actually not in “settlement” of their contro¬ 
versy in the first suit. The facts affirmatively repel any 
such conclusion and, on the contrary, support our position 
that there was rescission by act of the parties in exact ac¬ 
cordance with Fincke’s repudiation of the contract and 
with his bringing suit and with Burns’ offer to return the 
$1,000.00 and Fincke’s acceptance thereof. 


SUMMARY AND CONCLUSION. 


Your Petitioners earnestly solicit this Court to recon¬ 
sider its Opinion and Decision and to hold that the first 
case is not res judicata,. 

There is no identity of issues in the first and in the j sec¬ 
ond cases. 

The “item” or “claim”, which was the subject of the 
second case, was not and could not have been involve^ in 
the first case. 

No evidence could have been adduced, in respect of the 
$14,000.00, by either side under the issues, as framed by 
the pleadings in that case. 

It was not stipulated, in the second suit, that the “item” 
of $14,000.00 was an issue in the first suit nor that [the 
“item” of $14,000.00 was a component part of the settle¬ 
ment agreement nor that such was merged in the “action” 
on that agreement. 

Neither the Complaint nor the Counterclaim in the first 
suit was ** dismissed ’ 1 with prejudice or otherwise. The 
several Praecipes which were filed in the first suit do Inot 
constitute a stipulation within purview of Rule 41(a)|(l) 
(II) of the Federal Rules of Civil Procedure. 

The letters of transmittal of the Praecipes, not haying 
been filed in the first suit, but only in the second suit, !are 
not part of the record in the first suit and cannot and 
should not be taken into consideration by the Courtj in 
reaching its conclusion that there was a 11 stipulation’’ filed 
in Court, such as is required by Rule 41(a)(1)(H) of the 
Federal Rules of Civil Procedure. 

The contract of November 24, 1947 was rescinded, and 
this rescission predated and was a condition precedent to 
the filing of the Praecipes in the first suit. 

When the test of what might have been the proof or 
evidence in the first case and in the second case is applied, 
it is manifest that the res in the second case was not!in¬ 
volved and could not have been adjudicated in the first 
case. 
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The undisputed evidentiary facts of record in both 
cases do not support the Court’s Conclusions of Fact upon 
which its Decision is predicated and to which the Court 
applied the well-established principles of law. 

Unless a rehearing is granted and the Decision of the 
Court is changed, as prayed for herein. Burns will stand 
deprived of $14,000.00 and Fincke will be correspondingly 
unjustly enriched. . 

Wherefore, and for the reasons stated, the Appellants, 
your Petitioners, say that the Court is in error in holding 
the issue in the second case res judicata and, therefore, 
they pray that this Court grant a rehearing and afford 
Counsel for the Appellants an oral hearing thereon in the 
event that this Court is in any doubt as to the correctness 
of their position. 


Respectfully submitted, 


Stanley Stjydam, 

Attorney for Appellants, 

1406 “G” Street, N. W., 
Washington 5, D. C. 

Certificate of Counsel 

The foregoing Petition is believed to be well-founded in 
point of fact and law and has not been filed for purposes 
of delay. 


Stanley Stjydam, 

Attorney for Appellants. 
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